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rates. Rates must fall within a “zone of reasonableness”; they should be neither “less
than compensatory” nor “excessive.”'® That zone is delineated by striking a fair balance
between the financial interests of the regulated company and the relevant public
interests, both existing and foreseeable.**

The balance within the zone must afford the owners of the pipeline a fair
opportunity to earn a return commensurate with the risk of their capital investment'®
under tariffs that are fair and nondiscriminatory toward shippers and other members of
the reievant public. We have thus held that “rates that are just and reasonable generate
enough revenue to pay the costs actually and prudently incurred by the regulated entity
providing service (including depreciation and taxes) plus a reasonable return to the
entity on the original costs of its property in service."'® We apply this standard to the
rate filings in this docket.

A carrier proposing to revise an existing rate bears the burden of proving
“the reasonableness of the change.””” The pipeline carrier thus bears the burden of
proving that costs proposed for inclusion in rates were prudently incurred under a
ratemaking analysis and should reasonably be included in future rates.'®

The TAPS Carriers' proposed rates were based on TSM but their
June 3, 2003 Rate Filing was based on the methodology in Order P-97-4(151). Both of

BFarmers Union Cent. Exchange, Inc. v. FERC, 734 F. 2d 1486, 1502 (D.C. Cir.
1984). :

“In re Permian Basin Area Rate Cases, 390 U.S. 747, 792 (1968); In re Trans
Alaska Pipeline Rate Cases, 436 US 631 (1978).

SFederal Power Comm’n v. Hope Natural Gas Co., 320 U.S. 591, 603 (1944).

®Order P-97-4(151) at 12.

AS 42.06.400(d); Order P-87-4(151) at 10.

“iroquois Gas Transmission Sys., L.P., 87 FERC 61,295 at 62,168 (1999) 1999
WL 396473 (F.E.R.C. June 16, 1999).
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these rate filings proposed changes to the last permanent rates set for the year 2000 in
Order P-97-4(171)." The TAPS Carriers bear the burden of demonstrating the
reasonableness of their proposed changes to existing rates.

The TAPS Carriers dispute when they must file support justifying
proposed rate changes. The TAPS Carriers argue that their rates were not protested.?
The record includes numerous challenges to prudence. For example, Dr. Olson in his
prefied testimony identified Joint Pipeline Office relation costs and enterprise
applications that due to the vagueness of the cost descriptions and the large changes in
amount from 2000 to 2001, needed support?!  Similarly, he specifically identified
litigation costs. Tesoro also raised prudence challenges to specific authorizations for
expenditure.?

Our regulation requires supporting information be filed with the request for
new rates.” If the supporting information adequately justifies the proposed change, we
approve it rather than suspending it for investigation.?* If the supporting information
does not adequately justify the new rate, or if a protest from a ratepayer identifies an
issue that merits further review, we suspend the new rate for further investigation. We
require the party proposing the rate change to justify it because it is the only party with

the cost information that would support a rate change.?

®Order P-97-4(151) at 10 (footnote omitted).

Dnitial Post-hearing Brief of the TAPS Carriers, filed March 8, 2004 at 8.
2'W-1(CEQ) at 29.

2gge, e.g., 154-BWW-E; Tr. 3256-57(BWW).

233 AAC 48.275(a).

S 42.06.400.

%3ee Iroquois Gas Transmission Sys., L.P., 87 FERC 61,295 at 62,168 (1999)
1999 WL 396473 (F.E.R.C. June 16, 1999).

P-03-4(34) - (06/10/04) SRR
Page 5 of 58




AT-489, Revision 1
Replaces Exhibit AT-489 that was filed on Sept. 13, 2012
Page 8 of 71

Anchorage, Alaska 99501

701 West Eighth Avenue, Suite 300 -
(907) 276-6222; TTY (907) 276-4533

Regulatory Corﬁmission of Alaska

10

11

12

13

14

15

16

17

.18

19

20

21

22

23

24

25

26

We made the TAPS Carriers aware that their rate filings were to include
prefiled testimony and should support filed rates.®® We evaluate both the TSM Rate
Filings and the June 3, 2003 Rate Filings in this docket. The issues are those raised in
the protests and those identified in Order P-97-4(151).%

A. We Reject the 2001-2003 TSM Rates

We reject the TSM Rate Filings because those rates are not supported
with adequate cost information. The TSM rate filings do not comply with AS 42.08,
3 AAC 48.275(a) and Order P-97-4(151). The TAPS Carriers filed none of the required
3 AAC 48.275(a) filings in support of the TSM Rate Filings, or othefwise defend the
proposed rates. Without the required cost information in support of the TSM Filed
Rates:; we have no record upon which to base our review.

The TAPS Carriers acknowledged this defect when they stated that they
“do not contend that their filed rates for 2003 can be defended under the specific DOC

»28 In

methodology and rate base adopted by the Commission in Order P-87-4(151).
their response to Tésoro’s motion to reject, the TAPS Carriers admitted that they “do not
dispute the proposition that the evidence they have submitted in Docket P-03-04 does
not support the filed rates.”® The TAPS Carriers also admitted during hearing that the

TSM filed rates could not be supported under the requirements of Order P-97-4(151).%°

%3ee Tr. 10-11.

Z“Tlhe costs of the TAPS management structure will be at issue when we set
rates for 2001 and subsequent years,” Order P-97-4(151) at 165.

TAPS Carriers’ Response to Tesoro Alaska Company’s Motion to Reject or
Altemnatively for Summary Disposition of the TAPS Carriers’ Filed Rates, filed
November 25, 2003 at 3. We recognize that the TAPS Carriers may have other
contractual obligations under the TAPS Settiement Agreement that require them to
make the TSM filings.

B4, at 2.
30Ty, 3847-48.

Pans bt b 10/04) BB T
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Under AS 42.06 we have broad discretion to reject filings that do not
comply with statutes and regulations. Under AS 42.06.350(b) we may reject a filing
"that is not consistent with this chapter or the regulations of the Commission.” We reject
proposed tariff revisions that include items disallowed in previous rate cases that are not
adequately justified in the new filing. A

Rates containing items that have been specifically disallowed by the
Commission or that are treated in a different manner than ordered by the
Commission are not just and reasonable under AS 42.06.

An item that has been disallowed or treated in a specific way in a previous
rate case cannot be included or treated in a different way in calculating filed
rates thereafter unless the circumstances under which the Commission
disallowed the item or specified its treatment have changed significantly or
there are material new facts concerning the item which bear upon its
ratemaking treatment. In the event there is such a change, a tariff filing
including the item must contain a detailed narrative explaining the change in
circumstances or the material new facts and the reason why the item should
now be included in rates or treated in a manner different than that ordered by
the Commission. |If the filing does not contain such a narrative or if the
narrative does not demonstrate the necessary changed circumstances or
material new facts, the tariff filing will be rejected as unjust and
unreasonable. . . .

The TAPS Carriers’ TSM filings do not comply with AS 42.086,
3 AAC 48.275(a), and Ordering Paragraph No. 13 of Order P-97-4(151) as amended,
nor have the TAPS Carriers taken advantage of the opportunity to defend their filed
TSM 2001, 2002 or 2003 rates at hearing. We therefore reject the 2001, 2002, and
2003 TSM filings as non-conforming and unsupported.

B. The TAPS Carriers' June 3. 2003 Rate Filings Do Not Justify the Proposed Rates

We reject the June 3, 2003 Rate Filings on four grounds, each of which
would independently show that the proposed rates are not just and reasonable. First,

five of the six TAPS Carriers making June 3, 2003 Rate Filings used unacceptable

%'In re Kenai Pipe Line Co.,13 APUC 341, 347 (1993).

P-03-4(34) - (06/10/04) WaTat Utwit= T ol TN
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methods to normalize the test year we directed them to use.®? Second, all six TAPS
Carriers used an unreasonable rate of return. Third, all six TAPS Carriers failed to
demonstrate the reasonableness of affiliated transactions. Fourth, all six TAPS Carriers
failed to adequately support cost of service for their business operations. We discuss
each of these reasons for rejection of the June 3, 2003 Rate Filings in detail below. In
combination, these problems lead us to conclude that the June 3, 2003 Rate Filings are
too unreliable to use as a basis for the TAPS Carriers’ rates. Instead of adjusting these
filings, in Part lll, section C, we continue use of the permanent rates approved in
Order P-87-4(171). '

1. Most of the TAPS Carriers Used Unacceptable Methods to Normalize the
Test Year We Directed Them fo Use

In Order P-97-4(151) we directed that “the 2001 test year will be used to
set rates for 2001 and subsequent years."33 Thereafter, in four separate orders we
reinforced that rates in this proceeding would be determined using a 2001 test year.®*
Tesoro and Williams, however, assert that although Order P-97-4(151) is clear, the
TAPS Carriers should have used the latest calendar year for which complete actual
data was available as their basis for determining rates for the periods at issue in this
dc:c;ket.35 We reject this argument. At hearing, when asked whether the parties needed

to start with actual 2001 test data, Williams witness Charles E. Olson acknowledged: “I

¥2The five TAPS Carriers who used unacceptable methods to normalize the 2001
test year are BP, ExxonMobil, PTAl, Amerada and WAPCO.

*0rder P-97-4(151) at Ordering Paragraph No. 13.

Order P-03-4(2), dated January 8, 2003 at 2-3; Order P-03-4(5), dated
February 11, 2003 at 3; Order P-03-4(11), dated April 18, 2003; Order P-03-4(22),
dated October 31, 2003.

*®E-1 (JFB) 34; Williams Alaska Petroleum Inc.’s Initial Post-hearing Brief, filed
April 16, 2004 at 17-18. 3 AAC 48.820(41).

P-03-4(34) - (06/10/04) PO 1
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think Order P-97-4(151) is pretty clear on that and | don't think it's been modified
since.”®

We required the TAPS Carriers to use a 2001 test year,*” which means
using 2001 historical costs and revenues as a base from which to determine a
“normalized test year” for calculating intrastate rates. A fundamental ratemaking
principle is that the test year is not designed to insure that every penny ever spent by a
pipeline carrier is recovered, but rather that all prudently incurred costs of providing
service that can be expected to recur in the future are included in a normalized test
year. 3 AAC 48.820(42) defines a normalized test year as a “historical test year
adjusted to reflect the effect of known and measurable changes and to delete or
average the effect of unusual or non-recurring events, for the purpose of determining a
test year which is representative of normal operations in the immediate future.”

Under this regulation, adjustments to the actual 2001 historical costs and
revenues should include: 1) adjustments to reflect the effect of known and measurable
changes to the actual 2001 data; and 2) adjustments to delete or average the effect of
unusual or non-recurring events that occurred in 2001. Each kind of adjustment must
serve the purpose of creating a test year that is representative of the costs expected for
the period during which the rates will be in effect. All of the TAPS Carriers, with the

exception of Unocal, failed to complete this analysis.

*Tr. 2614 (CEO).
%0Ordering Paragraph No. 13 of Order P-97-4(151).

P-03-4(34) - (06/10/04) EV SRR Yt W o WO
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Tesoro and Williams also assert that we should establish locked-in periods
for those years in which costs and revenues are knc;wn.a’3 If the TAPS Carriers had
adequately supported their cost of service for 2001 and 2002, we could create locked-in
periods by using appropriate normalizing adjustments.

(a) Averaging Costs Over Selected Years Is Not a Reasonable Method for
Normalizing the Test Year

Instead of making the two kinds of adjustments described in

3 AAC 48.820(42), BP, ExxonMobil, PTAI, and Amerada averaged®® their historical

%¥E.1 (JFB) at 34. We have in the past established locked-in periods for past
closed periods for which actual costs are known. See., e.g., Order P-97-4(151) and
Order U-96-37(25). Docket U-96-37 is titled In the Matter of the Investigation into the
Rates Changes Implemented by CHUGACH ELECTRIC ASSOCIATION, INC., under
TA171-8.

See also, Mustang v. FERC, 859 F.2d 1447 (10th Cir. 1988); Missouri Pub. Serv.
Co. v. FERC, 215 F.3d 1 (D.C. Cir. 2000); Michigan Wisconsin Pipe Line Co. v. Federal
Power Comm’n, 263 F.2d 553 (6th Cir. 1959); and Southwestem Pub. Serv. Co. v.
FERC, 952 F.2d 555 (D.C. Cir. 1992) (actual data can be used to make spot
adjustments to a test year). For locked-in periods, we begin with a normalized test year,
then phase in reasonable proforma adjustments for known and reasonable and prudent
changes in closed periods before or after a normalized test year.

®RGV-11, RGV-12, RGV-13, and RGV-16. These carriers constitute
approximately 95.53 percent ownership interest in TAPS. BP currently owns 46.86
percent. ExxonMobil owns 20.49 percent (T-5 (JMR) at 10). PTAIl purchased Amerada
Hess's interest and now owns approximately 28.19 percent.

P-03-4(34) - (06/10/04) BB —!
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costs over selected years to make what they called proforma adjustments:*® Their
method did not follow the required ratemaking process of analyzing each adjustment to
the historical test year to determine whether it would reflect the reasonable cost of
service over the period in which the rates will be in effect.

BP witness Mr. Foster confirmed that BP simply averaged 2001 and 2002
operating costs and labeled the averaging as a pro forma adjustment.*' He admitted
that he had not reviewed our ratesetting regulations.*” He explained that all of BP's
costs were included because ‘we felt that the costs were just the cost of doing

business.™* BP also argued:

“8ee for BP, RGV Workpaper 9, Schedule 1, for PTAI, RGV Workpaper 9,
Schedule 2; for ExxonMobil, RGV Workpaper 8, Schedule 3 and T-5 (JMR) 12; for
Amerada, RGV Workpaper 9, Schedule 6.

WAPCO and Unocal did not use multiple-year cost averaging to create their
normalized test year. WAPCO adjusted the 2001 test year by making normalizing
adjustments to specific cost items. RGV Workpaper 9, Schedule 4. On behalf of
Unocal, Mr. Gotaas explained in his prepared direct testimony:

Consistent with Commission precedent, two different types of adjustments to
the test year data are appropriate. The first type of adjustment is
“normalizing adjustments” made to adjust the test year data to correct for
unusual events that occurred during the test year (here, 2001). The second
type of adjustment is “proforma” adjustments made to reflect known and
measurable changes in circumstances since the test year. The intent of both
types of adjustments is to develop rates for 2001 and subsequent years that
reflect the Carrier's costs during that period.
T-7 (JRG) at 4 (emphasis added). Unocal did not agree with the other four TAPS
Carriers’ methods of multi-year averaging and did not sponsor Section 11.D (Standards
for Normalizing and Pro Form Adjustments) of the TAPS Carriers initial post-hearing
brief. Instead, Unocal’s position regarding a normalized 2001 test year more closely
matches the definition of “normalized test year in 3 AAC 48,820(42). Initial Post-hearing
Brief of the TAPS Carriers, filed March 8, 2004 at 13; Initial Post-hearing Brief of Unocal
Pipeline Company, filed March 9, 2004 at 2-4. See RGV Workpaper 9, Schedule 5.

“1Tr. 2014 (JFF).
“2Tr. 1920 (JFF).
*3Tr. 2310 (JFF).

P-03-4(34) - (06/10/04) Bl s i
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[BP's] rates must be representative not only of ‘normal operations in the
immediate future” but also of operations in 2001 and 2002, years that
were already complete at the time of filing. In that context, it was not
appropriate to delete costs actually incurred in 2001 and 2002, . . , even if
those precise costs may not occur again in the future.*

PTAIl echoes the same rationale. “PTAl's rates must be representative not
only of ‘normal operations in the immediate future,” but also of operations in 2001 and
2002, years that were already complete at the time of filing."®

PTAI and Amerada also used a twenty-four-month period to establish a
2001 normalized test year.*® ExxonMobil used a thirty-six-month average of 2001, 2002
and 2003 historical costs to establish its proposed 2001 normalized test year.*’

Averaging costs over selected years to establish a normalized test period
is not likely to produce rates that will fairly represent future costs because there is no
process to determine whether the costs were prudently incurred, or should be amortized
or matched with resulting savings in a different time period. Averaging can distort costs
when major changes in operations occur or are contemplated.

In this case, where the record shows significant non-recurring costs,
averaging increased costs in the test year and produced excessive rates. The TAPS
Carriers incurred significant costs during 2001, 2002, and early 2003 in an effort to
reorganize the operation of TAPS to more efficiently carry the reduced flows of ol

through the pipeline (‘the Realignment’).®  The savings associated with the

“Initial Post-hearing Brief of BP Pipelines (Alaska) Inc., filed March 8, 2004 at 6
(footnote omitted).

“Sinitial Post-hearing Brief of Phillips Transportation Alaska, Inc., filed March 8,
2004 at 2. ’

“SE-1-R (JFB) at 23, 35.

“TTr. 4174 (JFF).

4829-MAY-E Deposition of William D. Howitt

P-03-4(34) - (086/10/04)
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Realignment were not realized until later years. As calculated by the TAPS Carriers,
calendar year 2001 had the highest rate per barrel compared to any year from 1997
through 2003.*° The year 2002 had the second highest rate per barrel during the same
time period.*® Therefore, averaging historical 2001, 2002 and 2003 costs without taking
into account the unusual and non-recurring costs or future savings éxpected to occur
during the period in which the rates would be in effect unreasonably inflated test year

costs.

b. Recoverable Costs That Are Not Likely to Recur Annually Should Be
Amortized Over a Reasonable Period

“Costs that are recoverable in rates, but not likely to recur annually are
amortized over the time that the rate payers benefit.”" The TAPS Carriers failed to
make appropriate amortizing adjustments. BP's witness Foster confirmed that he made
no adjustments to BP’s test year. He included all costs because he felt that they were a
“cost of doing business.”? The Realignment costs and savings should be scrutinized
separately for appropriate test year adjustments to amortize the costs over the period
when the benefits of the Realignment will be experienced. Alyeska’s plans for
reconfiguration suggest that rates may need to be further revised in the near future.

Other unusual costs occurring in 2001 should have been normalized by

amortization. Tesoro identified $68 million of costs in 2001 that should be scrutinized

“9Tr. 2191-92 (JFF).
. :

510rder U-01-108 (30) at 7. Docket U-01-108 is titled In the Matter of the Tariff
Revision, Designated as TA226-8, filed by CHUGACH ELECTRIC ASSOCIATION,
INC., for a Rate Increase and Rate Redesign.

2Tr. 2310 (JFF).

P-03-4(34) - (06/10/04) RSB
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to determine if they should be included in a normalized test year.*® Among these costs
were: $8.4 million for non-recurring maintenance associated with the renewing right of
way permits for the next thirty years® and $17.5 million for repairing the pipeline and
remediation as a result of a milepost 400 builet hole incident.?®

Additional costs incurred in 2002 were also challenged. For example, the
TAPS Carriers paid $7.7 million®® to repair damage to the pipeline caused by the 2002
Denali Earthquake.” Earthquakes do occur in Alaska, but the TAPS Carriers offered no
evidence that earthquakes of this magnitude causing millions of dollars in damage occur
regularly. TAPS Carrier witness Ms. Yaege confirmed that TAPS is designed to
withstand this type of earthquake. In fact, over the last twenty-three years only three
other earthquakes between 6.7 and 7.3 have occurred.”® She confirmed that she does
not expect to have an earthquake of this magnitude every year.® The TAPS Carriers
thus should have amortized the costs associated with repairs to TAPS from the Denali

earthquake over a reasonable time period rather than including them all in a 2001 test

year.®

$3See Tesoro Alaska Company’s Initial Post Hearing Brief, filed March 8, 2004 at
19-20. All bolded information is confidential. It does not appear in the public version of
this order.

%206-JFB-E at 2.
%T-5(JMR) 10.
ST.5(JMR) 11.

5"The Denali Earthquake occurred November 3, 2002, and was 7.9 magnitude on
the Richter scale. Tr. 1177 (MAY).

%839 MAY-W, AL. 26081.
Tr. 1177-78 (MAY).

€8P, PTAI, and Amerada Hess made no adjustments and included the full cost
of the Denali Earthquake in their averaging of historic 2001 and 2002 operating costs.
RGV 1, RGV-2, RGV-6.

P-03-4(34) - (06/10/04)
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The TAPS Carriers also paid $4.3 million to resolve a civil suit related to a
pipeline visitor center. Although this may be a “cost of doing business” that
management might approve, it is not reasonably necessary to the shipment of oil on
TAPS and should not be included in cost of service. All costs included in the cost of
service component of rates are required to be costs reasonably associated with the
operations of a pipeline.®'

Some of the TAPS Carriers did make proper normalizing adjustments to
their test year.®® However, none of the TAPS Carriers provided adequate data to
enable protestants to determine if all of the appropriate normalizing adjustments were
properly made. The TAPS Carriers bear the consequence of their failure to make an
appropriate record. We therefore find that the TAPS Carriers’ did not prove their test
years were properly normalized to reflect the level of recurring expenses.

c) Costs Shouid Be Matched with Reasonably Reliable Savings to Make
the Test Year Representative

Costs for non-recurring events should be removed from the test year and
amortized over the projected period of associated savings. Witness Yaege testified that
the TAPS Carriers paid $33 million of severance packages to 151 terminated
employees and 99 terminated contractors in the Realignment downsizing program in
2002.% Savings of $7.4 million in 2002 and $26.3 million in 2003 already occurred as
a direct result of Realignment costs.®* Witness Ms. Yaege indicated that the expected

annual savings as a result of the Realignment would be $28.3 million.*® Chief Financial

$10rder P-97-4(151) at 12-13.

®23ee, e.g., Unocal's normalized test year. RGV Workpaper 9, Schedule 5.
8345-MAY-W at AL 2421, AL 2432,

5445-MAY-W at AL 2421.

851d.; 24-MAY-E AL at 4859; Tr. 983-84 (MAY); 45-MAY-W at AL 2426.

P-03-4(34) - (06/10/04) S HD iy
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Officer Arthur Mitchell stated “the 2002 realignment was a one time special item.”
If these costs are a one time special event, then the $33 million in Realignment costs
should have been removed from the test year to reflect their one time occurrence and
amortized over the period of projected savings.

BP, PTAIl, Amerada and WAPCO, however, did not remove these unique

costs or amortize them over the projected time for associated savings.*” They included

8829-MAY-E, Deposition of Arthur A. Mitchell, Jr., Tr. 49.

See for BP, RGV Workpaper 9, Schedule 1; for PTAl, RGV Workpaper 9,
Schedule 2; for Amerada, RGV Workpaper 9, Schedule 6 and for WAPCO, RGV
Workpaper 9, Schedule 4. The TAPS Carriers rely on an unreasonably restrictive
application of “known and measurable” to assert that sufficient certainty does not
surround the savings arising from realignment to make the adjustment to historical data.

The APUC explained what constituted known and measurable adjustments and
when they should be made. “The Commission believes that modifications should be
made to test year results only to normalize aberrations found in test year conditions or
to correct for changes which are known, reasonably measurable, and expected to
continue in the future.” Re Enstar Natural Gas Co., 6 APUC 135, 139 (1984). The
same “reasonably”’ qualifier is included in the FERC test year adjustments: “a base
period adjusted for revenues and costs which are known and measurable with a
reasonable accuracy at the time of filing. . .” 18 C.F.R. 346.2(a)(1)(ii); see also T-9
(RGV) at 15.

In Enstar, the APUC established two separate tests: 1) to normalize aberrations
found in test year conditions or 2) to correct for changes which are known, reasonably
measurable and expected to continue in the future. Re Enstar Natural Gas Co., at 139.
See also Chugach Electric Association, Order U-01-108 (30) at 7. “In rate cases, we
make normalizing adjustments to test year data to reflect the level-of expenses likely to
recur during the years that the rates will be in effect. Costs that are.recoverable in
rates, but not likely to recur annually are amortized over the time that the ratepayers
benefit.”

Applying this test, the test year should have been adjusted to reflect costs and
savings from the Realignment. Ms. Yaege testified that the savings were reviewed by
ConocoPhillips and that “(t)hose savings numbers. . . came from Alyeska and we
believed that those were good savings numbers.” Tr. 1213-15(MAY). Six months
before the TAPS Carriers' June 3, 2003 Rate Filings, most of the Alyeska in-house
perscnnel reductions had occurred. 185-TRG-E at AL 29206 shows a savings of
$27,677,000 from 2002 to 2003 for Realignment 2002. Ms. Yaege, offered on behalf of
all the TAPS Carriers as the witness to testify about Alyeska costs, stated “l believe the
(continued . . . )"
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the significant Realignment costs and disregarded the significant savings. By so doing,
they disregarded another fundamental ratemaking principle: if the costs of an unusual
event are to be included in rates, the associated cost savings must also be
considered.®® By including the costs but not the savings BP, PTAIl, Amerada and
WAPCO created unreasonably inflated test years.

d) Conclusion
All the TAPS Carriers, except Unocal, failed to submit 2001 test year data

DTA

with appropriate normalizing adjustments. We cannot approve BP, PTAl, ExxonMabil,

Amerada and WAPCO's proposed rate revisions nor can we use their filings to set

reasonable rates.

2. By Relving Solely on the Discounted Cash Flow Method, the TAPS Carriers
Failed to Justify Their Proposed Rate of Retumn

The TAPS Carriers did not calculate rate of return using the method
described in Order P-97-4(151). They failed to adequately explain why the methed they
used in this docket is more reascnable than the methods that we adopted in Order
P-97-4(151). In Docket P-97-4, the parties presented various approaches to determine
a reasonable rate of return. Based on evidence in the P-97-4 record we found that
investors rely on the widest possible information available to determine the rate of return

they expect and that they are generally aware of the various traditional models

(...continued)
savings will be in that range [$28.5 million] ultimately. The expected actions, the head

count reductions did occur. We're not at the end of 2003 business, but | have no
reason to see that we won't see savings in that — that range.” Tr. 983-984 (MAY). The
savings for Realignment were thus known and measurable with reasonable accuracy at
the time of filing and were expected to continue into the future.

®Municipality of Anchorage, 9 APUC 56, 62 (1988) (Because utility failed to
factor in and include the resulting reduction in costs that would likely occur if a projected
load decreased, the adjustment for a projected load decrease was not allowed.)

P-03-4(34) - (06/10/04)
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discussed in financial literature.®® Absent good reason for believing that inveétors might
weigh one method more heavily than another, we held that it is reasonable to find that
investors would ascribe weight equally to them all.’”® We determined that the method
should reflect the compensation that investors require based on their perceptions of
prospective project risks.”’ The best method for determining a reasonable rate of return
is the cne that reflects investors’ expectations. Thus, we averaged the results of the
various methods’? to determine the rate of return that investors in TAPS would expect.”
The same method should be used in this docket, absent a showing of why investors
might weigh one method more heavily than ancther.

On behalf of all six TAPS Carriers, Professor Williamson presented a
discounted cash flow (DCF) model to develop his rate of return recommendation for the
TAPS Carriers post 2000 intrastate rates.”* That rate of return recommendation was
higher than the rate of return calculated using the other methods.” Professor

Williamson asserted that a DCF Model is the best single method for determining return

8910, 144-45.
01d. at 145-46.
1d. at 141.

"We used Discounted Cash Flow (DCF), Empirical Capital Asset Pricing Mode!
(ECAPM), Comparable Earnings Model (CEM) and Risk Premium Model (RPM)
analyses. Order P-97-4(151) at 146,

In contrast to averaging total cost of service to determine a test year, averaging
may be appropriate when faced with conflicting but equally reliable information and one
is attempting to determine the reasonable cost of a particular service or item. For
example, averaging is a reasonable way to integrate into rate of return all the possible
sources a reasonable investor might use. See, e.g., Order P-97-4 (151) at 140-41.

Tr. 666 (JPW).
Tr. 765 (JPW).

P-03-4(34) - (06/10/04) R
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on equity.”® We heard arguments about whether only a DCF method should be used in
Docket P-97-4 and found that little empirical or theoretical evidence was offered to
support the contention that the DCF model is a superior indicator of investor perceptions
and expectations.” In this docket, the TAPS Carriers did not make a more persuasive
showing that the DCF model alone is more reliable for determining a feasonable rate of
return for post-2000 intrastate TAPS rates than the averaging of various models. The
TAPS Carriers offered little new evidence suggesting that investors might rely on the
DCF mode! alone or would weigh it more heavily than the other models presented by
the protestants’ expert witnesses.”®

The TAPS Carriers argued that the other models presented are unreliable
because they use unreliable beta coefficients.”® The beta coefficient is a measure of
the relationship of the variance in returns of a particular stock to the variance in returns
of the stock market as a whole.®® In particular, the coefficient of determination, R
squared, is a mathematical measure of the extent to which the return on the stock really
is related to the return on the market index.®' Professor Williamson uses Exhibit JPW-7

to assert that the beta coefficients and R-squared values for oil pipeline proxy

8professor Williamson also recommended that if the DCF model is not the only
mode! used to determine rate of return, it should be weighed more heavily than the
other models in light of what he perceives as its greater reliability. T-10 (JPW) 42.

"Order P-97-4(151) n.599.

8professor Williamson confirmed that he did not follow the method outlined in
Order P-97-4(151) for determining the rate of retum. Tr. 762 (JPW).

Tesoro witness Mr. Hanley acknowledges that models other than the DCF
model rely in whole or in part on beta coefficients. E-2 (FJH) 31 (RPM); 34 (CAPM);

40-41 (CEM). Dr. Olson’s ECAPM model also relied on beta. W-1 (CEQO) at 14.
80T.10 (JPW) at 15.
817.10 (JPW) at 19.
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companies are not statistically meaningful or reliable.®? Because models other than the
DCF model use beta coefficients, he asserts that they are therefore unreliable and
should be discarded.®® He explained that an “R squared” of less than .04 made beta
coefficients unreliable.®* He concluded that Value Line's beta coefficients are no more
reliable than “astrology.”®

The majority of companies in the world, however, have beta coefficients of
less than .05.%% Professor Williamson admitted that the “R squared” for the proxy
companies were in the top third for all companies followed by Ibbotson Associates.®’
Professor Williamson’s testimony on this point is thus contradictory, confusing, and
unpersuasive.

Professor Williamson previously testified contrary to his position in this
proceeding that the DCF model is the single best model for determining rate of return.®
He confirmed that there is no perfect method for determining a reasonable rate of return

and that multiple models should be used. "Well, it's — it's desirable to use more than

one method, | won't say that you have to use- that | have to use more than one

82nitial Post-hearing Brief of the TAPS Carriers, filed March 8, 2004 at 36

&although academically and theoretically important, the statistical reproducibility
of results of various methods for calculating rate of return is of less importance than
whether investors actually rely on the methods to make their investment choices.
Determining a reasonable rate of return in rate making is an effort to approximate what
investor reasonable expectations of return should be.

%Tr. 871-72 (JPW).
8 Tr. 671 (JPW).
819-JPW-E.

¥Tr. 890 (JPW). His testimony further indicated that, although available,
Williamson had not reviewed the detailed information provided by other investor
research services regarding betas and R-squared factors. Tr. 879-882 (JPW).

T, 758-60 (JPW).
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method.”® This testimony is underscored by a letter from Merrill Lynch's chief strategist
explaining that at least one of the other models should be used.* Professor Williamson
ignored the letter and admitted that other commissions use the same models that we
used in Order P-97-4(151).%"

Finally, Professor Williamson did not appear to be aware of the study
performed on the reliability of the DCF model wherein the authors concluded that the

DCF model should not “be relied upon as a sole or primary method for estimating the

n892 = AL

return on equity capital for regulatory purposes. Use of a variety of methods will
better ensure a more reliable and fair rate of return.

The TAPS Carriers thus failed to provide sufficient rationale to deviate
from the method used in Order P-87-4(151) for calculating rate of return and failed to
show that the DCF method that they chose to solely rely on produced a more
reasonable rate of return. As a result, we find that the rate of return of the TAPS
Carriers proposed in their June 3, 2003 Rate Filings is not justified and does not support

their proposed rates.

3. All TAPS Carriers Failed to Meet the Standard of Proof for Affiliated
Transactions.

The TAPS Carriers included in their cost of service Alyeska Pipeline
Service Company (Alyeska) costs and owner direct costs, both of which are affiliate

costs. When affiliate costs are included in a proposed cost of service, our statute

8Ty, 825 (JPW).
992-JPW-E.

91Tr. 897 (JPW).
$2239-FJH-E at 86.
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requires the TAPS Carriers to provide a different type of support for these c>os'ts.93 in
this case both Alyeska costs and owner direct costs are affiliate costs. An affiliated
interest is defined to include “any entity. . . owned. . . in part. . . by a pipeline carrier.®*
The TAPS Carriers each own a percentage interest in Alyeska. Therefore, any time the
TAPS Carriers seek to inciude Alyeska costs in their rates they must meet the affiliate
cost standards of AS 42.05.511(c). The owner direct costs are also affiliate costs that
must be shown to satisfy AS 42.05.511(c) because they represent charges to the
individua! carriers for services provided by affiliates of TAPS owners.

a) TAPS Carriers Did Not Adequately Support Alyeska Affiliate Costs

The TAPS Carriers argue that Alyeska costs are not affifiated costs
because Alyeska is a “cost center.”® The TAPS Carriers assert that Alyeska acts as
the operations department of each of the TAPS Carriers rather than as a separate
affiliate, “Alyeska incurs costs directly on behalf of each Carrier and passes those costs
along without any profit element.”® They represent that because a third-party provider

would require a profit component on top of costs, the Alyeska costs must be

®AS 42.05.511(c). See also, Northeast Utilities Serv. Co., 66 FERC 61,332 at
62,089 (1994) 1994 WL 92839 (F.E.R.C. Mar. 22, 1994) (“The Commission long has
recognized, and the courts have agreed, that transactions between affiliated companies
require close scrutiny.”)

%4AS 42.06.630(a)(1)(A).

%Initial Post-hearing Brief of the TAPS Carriers, filed March 8, 2004 at 12;
Tr. 934 (MAY): Tr. 1391 (MAY).

%/nitial Post-hearing Brief of the TAPS Carriers, filed March 8, 2004 at 12; see
also Tr. 1405 (MAY).
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reasonable.”’ They assert that there is no evidence in the record demonstr‘ating that
services could be provided more cheaply than provided by Alyeska.®®

The cost center argument does not persuade us to omit the affiliate cost
review standards in AS 42.05.511(c). Renaming an affiliate does not make it any less
likely that the policy concemns supporting the legislature’s directive td carefully review
affiliate transactions are addressed. We must review the record to ensure that use of
an affiliate to provide services does not unreasonably increase the rates the shippers
must pay.

We have historically applied the AS 42.05.511(0) standard for review of
affiliated transactions in utility rates to pipeline carriers regulated under AS 42.06.%° To
include an affiliated cost in the revenue requirement, a utility must demonstrate that the
affiliated cost is: '

necessary and consistent with the public interest and that the payment
made therefor, or censideration given, is reasonably based, in part, upon
the submission of satisfactory proof as to the cost to the affiliated interest
of furnishing the service or property, and in part, upon the estimated cost
the utility would have incurred if it furnished the service or property with is
own personnel and capital.'®

In applying this standard to a pipeline company, we explained,

Because KPL is operated by an affiliate and purchases goods and services
through that affiliate, it has an additional burden to demonstrate the
reasonableness of those transactions. In future rate filings with the
Commission KPL will be expected to prepare a separate schedule of

initial Post-hearing Brief of the TAPS Cariers, filed March 8, 2004 at 12; Tr.
1405 (MAY).

%/nitial Post-hearing Brief of the TAPS Carriers, filed March 8, 2004 at 12.

*Re Kenai Pipe Line Co., 12 APUC 425, 448-448 1992 WL 696192 (Alaska
P.U.C. Dec. 1, 1992) (No. P-91-2, 11, 19 P-85-1).

10AS 42.05.511(c).
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payments to afﬁiia_tes‘detailipoq to whom and for what the payments are'made

and why they are justifiable.
Other states take similar positions with respect to affiliated transactions.'®® The Federal
Energy Regulatory Commission (FERC) also requires close scrutiny of affiliated
transactions to protect the ratepayers because the incentives that operate in a
transaction between unaffiliated entities to minimize costs are distorted in a
circumstance where both parties operate to the benefit of a common parent.'®

The TAPS Carriers' response to requiring this level of scrutiny for affiliated

transactions in this docket is to rely on an argument that our utility regulations do not

apply to pipeline carriers.'®™ We previously considered and rejected this argument in

Y'Re Kenai Pipe Line Company, 13 APUC 341, 349 (1993) (footnote omitted).
See also, Order U-00-88(12), dated August 8, 2002, wherein the APUC approved
Enstar's Affiliated Transaction Manual and required an internal audit of Enstars
compliance at two year intervals; Order U-99-46(2), dated February 14, 2000, wherein
the APUC required GVEA to amend its cost allocation manual to more clearly describe
the nature, terms, and frequency of any affiliate transactions including leases,
transferred assets or other transactions between affiliates.

Docket U-00-88 is titled In the Matter of an Investigation into the 2000 Revenue
Requirement and Cost-of-Service Studies Filed by ENSTAR NATURAL GAS
COMPANY and ALASKA PIPELINE COMPANY.

. Docket U-99-46 is tited In the Matter of the Application Filed by
ALASCONNECT, INC., for a Certificate of Public Convenience and Necessity To
Operate Telecommunications (Intrastate Interexchange) Public Utility Service in Alaska.

192 S. West Communications, Inc. v. Pub. Serv. Comm'n of Utah, 901 P.2d 270,
274 (Utah 1995); General Tel. Co. of the Northwest, Inc. v. Idaho Pub. Utils. Comm’n,
109 Idaho 942, 712 P.2d 643 (ldaho 1986).

'®Northeast Utilities Serv. Co., 66 FERC 61,332 at 62,089 (1994) 1994 WL
92839 (F.E.R.C. Mar. 22, 1994). The Uniform Systems of Accounts Prescribed for Oil
Pipeline Companies, 18 C.F.R. 352 at General Instruction 1-13 details the information
that FERC requires be filed with respect to affiliated transactions.

%nitial Post-hearing Brief of the TAPS Carriers, filed March 8, 2004 at 10-11.
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Kenai Pipe Line Company.'®® The TAPS Carriers offered no new policy or‘statutory
reason in this docket for changing our position on the application of AS 42.05.511(c) to
pipeline carriers. We therefore continue to apply the standard of cost review in
AS 42.05.511(c) to the TAPS Carriers’ affiliated transactions.

In this record, neither we nor the protestants have access to information
demonstrating whether the costs are reasonable, necessary or consistent with the
public interest. The TAPS Carriers provided no evidence that the costs charged by their
affiliates were reasonable when compared to the costs the carrier would have incurred if
the services were provided directly by the carrier.

When affiliated companies providing services to pipeline carriers are also
producing companies that pay royalties and taxes, public policy considerations require
that we closely examine affiliated costs. Higher pipeline transportation costs on TAPS
result in lower taxes and royalties for the TAPS Carriers’ affiliates'® and also may
create an economic barrier for shipping‘ by unaffiliated shippers who cannot reap these
ancillary benefits. The TAPS Carriers therefore may lack incentives to insure that
affiliated costs are reasonable.'”’

The TAPS Carriers failed to present evidence that the specific costs
incurred by Alyeska were reasonable and necessary to the operation of TAPS. They
suggested that we should rely on the owner companies’ incentives to.minimize the costs
of Alyeska operations. We do not find those incentives adequate to meet the standards
of AS 42.05.511(c) in light of the evidence that conflicting incentives to maximize parent

company profits were also at work. The TAPS Carrier witnesses often repeated a belief

%5Kenai Pipe Line Company, 13 APUC 341, 349 (1983).
105Tr 4278 (JFB).
197Tr, 1115-16 (MAY) See Tr. 618-21.
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that they were entitled to recover through rates all of the costs they had been assessed
by Alyeska for operating TAPS. For example, as BP witness Mr. Foster explained, all of
Alyeska’'s costs were included in BP's cost of service because “we felt that the costs
were just the cost of doing business.”’® Thus BP and the other TAPS Carriers provided
no scrutiny of its Alyeska-affiliated costs to determine if they satisfied AS
42.05.511(c)."®

On this record, we cannot find that the TAPS Carriers met the
requirements of AS 42.05.511(c). They failed to satisfactorily support the affiliated

"0 and failed to provide proof that the affiliated Alyeska costs are

Alyeska costs
reasonably based, in part, on an estimate of the cost if the carrier had performed the
same function.'"! '

b. TAPS Carriers Did Not Adeguately Support Owner Direct Affiliate
Costs

The owner direct costs included in each TAPS Carrier's rate request are
also affiliated costs subject to AS 42.05.511(c). We also find that the TAPS Carriers
failed to provide proof that these costs met the statutory affiliate cost standard. Their
total 2001 owner direct costs before depreciation, DR&R and proforma adjustments are

$407 million."'? More than 40 percent of these total operating expenses are classified

1987, 2310 (JFF).

%witness Ms. Yaege on behalf of all of the TAPS Carriers testified that each of
the TAPS Carriers individually reviews Requests for Proposals to ensure that Alyeska is
providing the lowest cost of service while maintaining a safely operated pipeline.
T-11(MAY) 5; Tr. 933-35 (MAY).

"OWe confirm in Part Ill section B.4.b, infra, that the TAPS Carriers failed to
satisfactorily support the affiliated Alyeska costs.

1

""The record also suggests that some of the services provided by Alyeska may
not be consistent with the public interest. 154 BWW-E; Tr. 3252-56 (BWW).

"2RGV Workpaper 12, Sections 1.1, 2.1, 3.1, 4.1, 5.1 and 6.1.
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as owner direct costs.''® The TAPS Carriers must show that the owner direct costs they
propose to include in rates are reasonable, in the public interest and based, in part, on
an estimate of the costs if TAPS Carriers performed the same function themselves.

Five of the six TAPS Carriers have no employees.''* BP identifies no BP
employees. In response to interrogatories, however, it lists fourteen people from BP-
affiliated companies who provide service to BP. In this record, BP failed to satisfactorily
demonstrate that the services these people provide are in the public interest, are
reasonable and the costs for the services are; in part, reasonably based on the cost to

® BP witness Foster stated “Alyeska

BP had it performed the services in-house."’
actually operates the TAPS, but as you said, that we manage our interest in TAPS
which is huge. We have a lot of money invested in TAPS and we definitely want to work
with Alyeska.”''® Thus BP's proposed TAPS rates may be burdened with allocations of
owner direct costs that are incurred to monitor and manage an investment rather than to
operate TAPS. Under AS 42.05.511(c) we must scrutinize costs incurred to manage an
owner's interest rather than operate a pipeline carefully before including them in rates.
We recognize that these costs may be reasonable from the perspective of a corporate
manager responsible to shareholders, however they may not be reasonable in rates.
Despite the numerous affiliated employees whose compensation is

included in the TAPS Carriers’ proposed rates, there is scant evidence that they provide

services related to TAPS operations. For example, Mr. Foster explained BP’s in-house

"y,

"4Exhibit A to Tesoro Alaska Company’s First Motion for Summary Disposition
or. in the Alternative, Motion for Partial Summary Judgment on Particular Issues, filed
November 20, 2003 See each TAPS Carrier's response to T-68(a), T-75(a), T-80(a),

T-87(a), T-90(a) and T-94(a).
5106-JFF-E at 1-5.
YT 2048 (JFF).
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affiliate's activity in the shipping cycle: 1) a BP-affiliate crude oil representativé receives
about ten one-page nominations per month for the shipment of crude, 2) she forwards
the forms to the “crude oil scheduling unit” of Alyeska which handles the nomination and
scheduling of oil shipments, and 3) an invoice is sent to the shipper.”’ The forms for
this process constitute one page.'® Mr. Washington, on behalf of PTAI, described a
similar process that he equated to “hotel reservations,” with a PTAl-affiliate employée
handling it. He estimated that only three nominations per month were made.''® These
activities do not justify the $229.4 million'® and $67.21 million'" in owner direct costs
that BP and PTAI respectively propose to include in rates. The TAPS Carriers did not
explain how scheduling and nominations costs would compare if BP or PTAI handled
the entire process rather than assigning some tasks to its affiliate.

The TAPS Carriers thus failed to meet AS 42.05.511(c) requirements for
supporting the affiliated costs associated with Alyeska’s services and the owner direct
costs. AS 42.05.511(c) requires that the TAPS Carriers demonstrate that these
services are “necessary and consistent with the public interest” and that the cost for
them is reasonably based, in part, upon the cost to the affiliated interest and, in part,

upon the estimated cost had the carrier provided the service itself. Alyeska costs and

"Tr. 2042-45 (JFF),

18406 JFF-E 16-18.

19Tr. 3234-35 (BWW).

22RGV Workpaper 12, Section 1.1.
2'RGV Workpaper 12, Section 2.1.
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owner-direct costs are the vast majority of the costs of operating TAPS.'% The cost of
service presentation is a major component of the TAPS Carriers' proposed rates, and
because they are not sufficiently supported under the standard that we apply to affiliate
transactions, we do not approve the proposed rates nor can we reliably set new just and

reasonable rates based on the June 3, 2003 Rate Filings.

4. All TAPS Carriers Failed to Support Their Proposed Cost of Service

a) FERC Form 6 Data is Not Sufficient Support for TAPS Carriers' Cost of
Service

The TAPS Carriers fail to adequately support their 2001 historical cost of
service. Although the information filed pursuant to 3 AAC 48.275(a) may adequately
detail cost of service, the information presented in this case is not sufficient to resolve
the issues raised by the intervenors. The TAPS Carriers’ cost-of-service filings are
deficient because they do nct explain why the operational costs reported in the FERC
Form 6 are reasonable or related to the provision of utility service.

Cost of service information is an essential element of a rate filing. In their
June 3, 2003 Rate Filings, the TAPS Carriers provided FERC Form 6 information as the
evidence of TAPS cost of service. Williams and Tesoro do not appear to dispute that
the TAPS Carriers spent the money reflected on FERC Form 6,'% but they did question
whether the expenditures are necessary or prudent to the operation of TAPS and

whether the amount spent was reasonable.

225 review of the Supplemental Data in FERC Form 6 displays Operating
Expenses in Account 610. It provides Carrier's Portion of Amounts Accounted for by
Agent/Operator. These are Alyeska costs. It also provides the Amounts Pertaining
Directly to Carrier. These are owner-direct costs. The total of these costs are the vast
majority, if not all, of the TAPS operating expenses. See RGV Workpaper 12, Sections
1.1,2.1,3.1,4.1,5.1 and 6.1.

"2Williams Alaska Petroleum Inc.’s Post-hearing Reply Brief, filed April 16, 2004
at 46.
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In Order P-97-4(151) we relied on FERC Form 6 data to make decisions
about operational costs. The record in that docket limited us to choosing between
TAPS Settlement Methodology (TSM) and FERC Form 6 when cost of service was not

d.'?* We used FERC Form 6 to determine property balances because

directly challenge
it more reliably reflected the costs incurred to operate TAPS; and it was more “reliably
based on books and records that conform to the Uniform System of Accounts for
pipelines.”?®

We did not, however, find that FERC Form 6 is sufficient to demonstrate
that costs are prudently incurred when challenged or investigated. FERC FORM 6 is a
cost reporting document that is not designed to be used as a ratemaking tool. The

FERC explicitly found that its “cost-of-service filing requirements are not designed to

241n Docket P-97-4 the TAPS Carriers presented a cost of service relying on
FERC Form 8 while Tesoro relied on TSM operating data. Order P-87-4(151) at 156.
However, the primary issue in Docket P-97-4 was methodology and not a challenged
cost of service.

350rder P-97-4(151) at 59. We reached similar conclusions for other items.
See, e.g. Order P-87-4(151) at 156.
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provide information in sufficient detail for a pipeline to shoulder its burden of proof
regarding cost-based rates if they are challenged.”'?

Thus, statute, case law and Order P-97-4(151) gave the TAPS Carriers
advance notice that FERC Form 6 data alone would be insufficient to shoulder the

burden of defending costs as prudently incurred and reasonable when challenged.'?”

%59 FR 59137 n.17 AOPL, p. 37; see also Olympic Pipe Line Co., 100 FERC
63,005 at 65,008 (2002) 2002 WL 1591902 (F.E.R.C. Jul. 19, 2002). In Order
P-97-4(151) we found that the record in Docket P-97-4 was not sufficient to evaluate
management costs and that those costs would be at issue when rates for 2001 and
subsequent years were set. Order P-97-4(151) at 165.

The TAPS Carriers admitted that FERC Form 6 is not a ratemaking document.
In Docket P-97-4 Carrier witness Smith explained that

[tlhe Form 6 was not intended as it was created to be a ratemaking
document . ... When asked whether the FERC would use FERC Form 6
for determining the components of a methodology, witness Smith
responded, ‘No, the FERC Form 6 is—is an accounting and reguiatory
document. It is not a—a manual on how to develop a rate base.

Order P-97-4(151) at 48-48. Thus the TAPS Carriers should have known that in this
docket, particularly where the cost of service was challenged, FERC Form 6 data would
be insufficient to support the cost of service. See also 59 FR 59137 n.17 AOPL, p. 37

27A TAPS Carrier witness'’s testimony in Docket P-97-4 demonstrates that the
TAPS Carriers knew previous to making the June 3, 2003 Rate Filings that FERC Form
6 data is not sufficient to support a challenged cost of service in a rate case.

In Docket P-97-4, we relied on FERC Form 6 data only because it is based on
books and records that conform to the Uniform System of Accounts for oil pipelines and
claims of imprudence were not supported on the record. Order P-97-4 (151) at

156-157.
In addition,

When Carrier Witness Folmar was asked specifically if the numbers
reported on the FERC Form 6 could be used for rate purposes, he
responded . . . that the numbers used in the Uniform System of Accounts
were regulatorily reported numbers but were not used in setting rates.
Finally, Carrier witness Van Hoecke encouraged us to rely on ratemaking
numbers and not on accounting requirements.

Order P-97-4(151) at 48-49.
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Nonetheless, the TAPS Carriers' cost of service presentation is based on FERC Form
6. The TAPS Carriers failed to produce a witness or additional evidence sufficient to
defend the individual elements of the cost-of-service components of their June 3, 2003
Rate Filings.'®

Our regulations require regulated entities to “file testimony in support of”
their “schedule showing . . . normalized test-year operating revenues and expenses”
and their “schedule showing the computation of rate base.” Pipeline carriers must thus
ile testimony explaining why the requested costs are necessary and reasonable, are
properly capitalized, why affiliate costs are reasonable, and why the rate design

proposed is appropriate.'?®

'8The TAPS Carriers assert that the “[p]rotestants do not properly challenge the
prudence of any specific cost item.” Post-hearing Reply Brief of the TAPS Carriers, filed
April 16, 2004 at 1. They assert that “costs are presumed to be prudent unless a
serious doubt is raised regarding them” and that the protestants have failed to raise
“specific challenges in a timely manner.” Id. at 5, 7. This argument is not persuasive.

The protestants have properly chalienged the prudence of specific cost items.
The record reflects challenges regarding the costs associated with the Denali
earthquake, bullet hole, Realignment, litigation, reconfiguration, rate case expense and
Section 11(2)f adjustments. See Part Ill section B.1.b., supra, The TAPS Carriers have
been given ample opportunity in prefiled testimony, prehearing depositions, and at
hearing to establish a record on which we could find that that the costs challenged are
reasonable. :

The TAPS Carriers further assert that the protestants asked the wrong TAPS
Carrier witnesses the wrong questions too late in the proceeding to get the information
supportive of costs. They assert that on cross examination the protestants asked
witnesses knowledgeable about ratemaking questions about Alyeska costs and
witnesses knowledgeable about Alyeska costs questions about ratemaking. The TAPS
Carriers conclude that this tactic was one that attempted “fo shift the blame to the TAPS
Carriers for the protestants' failure to raise cost challenges in a timely manner.”
Post-hearing Reply Brief of the TAPS Carriers, at 7. This argument is similarly
unpersuasive,

1253 AAC 48.275(a)(14), (a)(8), and (a)(9).
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The TAPS Carriers' testimony met none of these standards. The
witnesses offered by the TAPS Carriers admitted that they were not rate or cost of
service experts.130 Despite having tremendous resources available and a documented
willingness to expend considerable funds resolving this case, the TAPS Carriers’
case did not justify either the Alyeska or owner direct costs they soﬁght to include in
rates as reascnable and appropriate expenditures for ratemaking purposes.

b) TAPS Carriers Did Not Adequately Support Alyeska Costs

The TAPS Carriers relied upon the costs as reported by Alyeska and
recorded in their individual FERC Form 8. The record reflects that in almost all cases
the TAPS Carriers did not analyze the individual elements of cost of service to
determine whether they are appropriate for including in rates, i.e. whether the costs
were prudent, reasonable and necessary to operating TAPS and whether they are
appropriately categorized within the cost of service calculation. The TAPS Carriers did
not analyze their costs to differentiate between costs they incur as part of doing

business and costs that are properly includable in rates.

30Ms. Yaege did not consider herself a rate expert. Tr. 1281 (MAY). Mr. Folmar
on behalf of PTAI, the witness who sponsored Alyeska's costs, was not a
cost-of-service expert. Tr. 1669-70 (BWF). Mr. Foster on behalf of BP did not consider
himself a rate expert. (Tr. 1921 (JFF); nor did Mr. Ray on behalif of ExxonMobil (Tr.
2431(JMR)); nor did Mr. Washington on behalf of PTAI (Tr. 2875 BWW). Mr. Van
Hoecke was presented as a rate expert but the TAPS Carriers did-not ask and nor did
he give advice about ratemaking. He was presented as the “organic calculator” of the
TAPS Carriers’ individual rates. Tr. 3721.

This remarkable dearth of the type of testimony one would expect to hear in a
rate case was noted by Williams’ witness Olson who suggested that the TAPS Carriers’
presentation was in the bottom five percent of rate presentations he had seen during his
years in the field. He stated that their presentation was what he might expect from a
small company that did not have adequate staff rather than from several major oil
companies. Tr. 2805-07 (CEO).

*'During the three-week hearing, the TAPS Carriers had joint and separate
representation.
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The TAPS Carrier witnesses either deferred to witness Ms. Yaege who
was offered to support Alyeska costs or were unable to answer questions regarding
Alyeska costs. For example, Mr. Folmar,' Mr. Foster,"® Mr. Van Hoecke, Mr.

Foster,’® Ms. Granger and Mr. Gotaas all deferred to Ms. Yaege.'® Mr. Washington

¥2With respect to non-distance related costs, Mr. Folmar candidly admitted that
he knew nothing about costs underlying the cost centers used by Alyeska for non-
distance costs. Tr. 1608 (BWF). He could not explain the variance from year to year for
any cost center. Tr. 1627-31 (BWF).

3¥pDespite Mr. Folmar not knowing about Alyeska's non-distance related costs
which constitute approximately twelve percent of the TAPS Carriers’ proposed operating
expenses, BP’s individual witness Foster relied on Mr. Folmar for certain exhibits to his
prefiled testimony that related to non-distance related costs and Section lI(2)f. Mr.
Foster's prefiled testimony included the following exhibits prepared by Mr., Folmar:
JFF-3 (Section lI(2)f calculations), JJF-4 (2001 non-distance related costs), JJF-5 at 2
{TSM summary input data) and JFF-8 (2002 non-distance related costs). Tr. 2096
(JFF). Further, Mr. Foster could not clarify whether his own prefiled exhibit JFF-3
reflected BP's divestiture in 2001 of a 3,0845 percent interest in TAPS. Tr. 2095 (JFF).
Mr. Foster testified that he relied on Mr., Folmar, who put the schedules together, and
that he could not testify as to their accuracy. Tr. 2094-97(JFF). Mr. Folmar, however,
admitted he knew nothing about distance-related costs. See n.132, supra; n.157
through n.160, infra; Williams Alaska Petroleum Inc.’s Post-hearing Reply Brief, filed
April 15, 2004 at 41-42,

3Mr. Foster testified that he was not appearing to support the reasonableness
of Alyeska costs. Tr. 2020 (JFF).

35T, 1524 (BWF), Tr. 1800 (RGV), Tr. 2021 (JFF), Tr. 3410 (TRG), and Tr. 3669
(JRG).
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only reviewed such costs “at a fairly high level."'® Thus, the witness to explain and
defend the reasonableness of Alyeska costs was Ms. Yaege. '

Ms. Yaege, however, was unable to adequately explain or defend
individual Alyeska costs. The theme of her testimony was “the TAPS Carriers’ strong
economic incentives to assure that Alyeska's costs are kept at the !éwest reasonable
level, consistent with maintaining the integrity and safety of the pipeline and keeping oil
moving through the system.”'® The TAPS Carriers assert, “unlike the typical utility, the
TAPS Carriers do not have a large body of unaffiliated customers to whom they can
pass through their costs. Thus, those costs directly impact the TAPS Carriers’

profitability in a way that is not generally true for regulated utilities.”’®

138Tr. 2872 (BWW).

""The two Alyeska accounting executives deposed shortly before the hearing
likewise were unable to provide support for Alyeska costs and were not particularly
knowledgeable concerning underlying principles associated with ratemaking.
Accounting Manager Cathy Taylor had never been involved in a rate case before, does
not consider herself an expert on rate matters and is not “familiar with regulatory
standards for inclusion in rates for expenses or capital items.” 28-MAY-E, Deposition of
Cathy Taylor Tr. 19. She was not familiar with FERC account numbers. /d. Most
importantly, she had not at any time reviewed any specific authorization for
expenditures (AFEs) with regard to 2001 or 2002 costs. /d. at 102. Likewise, Arthur
Mitchell, the Chief Financial Officer of Alyeska, had never been involved in a rate case
and does not consider himself an expert with regard to ratemaking principles or their
application and was unable to testify with respect to the ratemaking necessary in this
docket. 29-MAY-E, Deposition of Arthur A. Mitchell, Jr., Tr. 14, 16 and 118.

38 nitial Post-hearing Brief of the TAPS Carriers at 9. T-11 (MAY) at 5.

Y8/nitial Post-hearing Brief of the TAPS Carriers at 9. Tesoro is an unaffiliated
shipper on TAPS. TAPS is a common carrier and we are required to insure that all
current and future shippers, whether affiliated or not, are provided reasonable and
nondiscriminatory service. AS 42.06.

The record reflects, however, that incentive may exist not to keep costs low. The
cost of transportation directly impacts the royalties and taxes that shippers affiliated with
TAPS owners pay the State of Alaska. Tr. 618-621. Unaffiliated shippers do not
similarly benefit from the tax and royalty advantages enjoyed by producers. Thus, we
must scrutinize costs to determine whether costs are prudent.
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This testimony suggests that we are being asked to entrust our
responsibility to insure that costs are reasonable to the companies and affiliated
interests that incur them. The standard we use to determine whether a cost should be
borne by shippers through rates is different than the standards applied internally to

4% We determine whether costs are prudently incurred and related

corporate expenses.
to the provision of pipeline service.

Ms. Yaege confirmed that she is not an expert in determining “the proper
regulatory standards for inclusion or exclusion of costs within rates.”*' Although a

regulatory expert would review authorizations for expenditures (AFEs) to determine if

the expenditures were prudent and includable in cost of service, Ms. Yaege confirmed

that she reviewed only a limited number of them'* and not for ratemaking purposes.

2 Ms. Yaege

She could not answer questions about particular Alyeska AFEs.
confirmed that she is the wrong person to determine whether expenditures were
properly capitalized or expensed,'* and clarified that she was not testifying to support
the Alyeska costs included in each TAPS Carrier’'s individual case.145 She explained
that she was not knowledgeable about the details of Alyeska's costs.'® Yet, she is the

witness that the TAPS Carriers offered to support the prudence of costs included in the

“This may be a plausible explanation for the TAPS Carriers’ surprising behavior
in light of the fact that most of the shipments of oil on this pipeline are for affiliates. This
level of review is not adequate, however, for the operation of a common carrier pipeline.

YTr, 914 (MAY).

42T 938 (MAY).

37T, 1130-32 (MAY).

4T, 1017-18 (MAY); Tr. 1291 (MAY); Tr. 1327-28 (MAY).
“5Tr. 1023 (MAY).

“3ee., e.g., Tr. 1133 (MAY).
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cost of service.™” She could not identify another witness who was prepared to support
Alyeska’s costs.™®

Although the TAPS Carriers presented six different rate cases, Alyeska
incurs most of the TAPS operating costs. Not a single witness was prepared to discuss
or defend the Alyeska costs as prudent. The TAPS Carriers’ presentation belies the
expectation that in ratemaking it is sufficient to report all costs and all costs will be
included in rates. This is not the case. To determine the appropriate cost of service in
ratemaking, costs must be filtered through the lens of prudence and reasonableness.
The record reflects that the TAPS Carriers failed to perform this task.

¢) TAPS Carriers Did Not Adequately Support Their Decisions to
Expense or Capitalize Costs

The TAPS Carriers also failed to demonstrate the appropriateness of their
characterization of costs as expense or capital. The TAPS Carriers appear to have
relied on accounting, tax, and financial treatments rather than ratemaking principles to
characterize costs as capital or expense. Whether a cost is capitalized or expensed
can have a significant effect on rates because expensed costs are recovered in a single
year, but capitalized costs are amortized over the expected life of an asset.

Alyeska witnesses explained to the TAPS Carriers that both “life cycle
replacement of pipeline equipment” and “long period maintenance cycles (10
years plus) are due in 2000 and 2001.*® This combination of expenditures was

estimated to be over $100 million for 2000 and 2001."%° Of this, $70 million was due

47Tr, 935 (MAY); Tr. 936(MAY); Tr. 1100 (MAY).
14871, 1450 (MAY).

14973 MAY-W at 24296.

150/, at 24300-01.
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1. This type of spike suggests to a ratemaker that a review is

to occur in 200
necessary to determine whether the expenditures are appropriately characterized.
When asked about expensing versus capitalization, the TAPS Carriers’ witnesses,
however, could provide very little or no guidance regarding whether costs were or

should be expensed or capitalized.'®

d) TAPS Carriers Did Not Support Their Decisions Whether to Treat
Costs as Distance-related

Witnesses could not explain or justify how costs were allocated between
distance and non-distance related categories. This distinction is important for setting
intrastate TAPS rates because the TAPS Carriers propose three separate intrastate

rates for three separate destinations. The witness presented by all of the TAPS

51/q. If this expense is included in 2001 rates, the rates would be significantly
higher than if the costs were capitalized and recovered over the expected life of the
asset.

S2Ms. Yaege also repeatedly confirmed that she is the wrong person to
determine whether expenditures were properly capitalized or expensed. Tr. 1017-18
(MAY); Tr. 1291 (MAY); Tr. 1327 (MAY). She could not answer questions about what
types of costs were included in various categories listed in the non-distance costs
contained in her exhibit 74-MAY-W. Tr. 1373-74(MAY). A specific example is Right of
Way Renewal Costs. Tesoro alleges that Alyeska expensed approximately $8.4 million
for non-recurring maintenance associated with renewing the right-of-way permits for the
next thirty years. 208-JFB-E 2; 63-MAY-W AL 11291-92; Tr. 1012 (MAY). Renewal will
not occur again for thirty years. Ms. Yaege on behalf of all of the TAPS Carriers
admitted that the Right of Way Renewal was not a typical expense. Tr. 1366 (MAY) and
85-MAY-W AL 22021; Tr. 1319-21 (MAY).

Each TAPS Carrier theoretically made its own decision as to how to acceunt for
the Right of Way Renewal Costs for purposes of ratemaking. All, however, adopted
Alyeska’s characterization of what should be expensed and what should be capitalized.
The TAPS Carriers did not perform an independent analysis for ratemaking of how to
characterize the $30 million in Right of Way Renewal Costs. Instead, the TAPS
Carriers adopted the costs as reported by Alyeska and included them in their test year.
All TAPS Carriers included unamortized Right Of Way Renewal Costs in their

normalized test years. RGV Workpaper 9, Schedules 1-6.
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Carriers with respect to Alyeska costs, Ms. Yaege, could not answer the 'types of
questions necessary for us to evaluate whether specific costs were distance-related.
She had no opinion as to whether costs should be treated as distance-related.'® She
could not explain what types of costs were included in the list of non-distance costs.'®

Many of the TAPS Carriers’ individual witnesses deferred to Mr. Folmar on
this issue. Mr. Foster, on behalf of BP, confirmed that Mr. Folmar prepared the non-
distance related cost information for the TAPS Carriers.'®® Ms. Granger also confirmed
that Mr. Folmar was the TAPS Carrier witness testifying on the allocation of costs
between distance and non-distance related categories.'® Mr. Folmar, however, could
not answer specific questions regarding the allocation between distance- and non-
distance-related categories. He received the listing from the Alyeska representative.'®
He did not independently review the detail of the listing of non-distance costs.'*® He did
not know who made the decision on which costs were to be allocated where.'™® He
could not answer questions regarding the non-distance related cost center gC.1%°

e) BP's Rate Case Expense Allocation is Improper

Unlike the other TAPS Carriers, BP chose to allocate all of its rate case

expense to intrastate shippers. Our standard practice for treatment of rate case

15371, 1373 (MAY).

%71, 1373-74 (MAY).

15T, 2347 (JFF).

%871, 3412 (TRG).

57Tr. 1521 (BWF).

5877, 1523 (BWF).

%971, 1606 (BWF).

18071, 1608 (BWF); Tr. 3284 (BWW).
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expense is to determine a representative amount and amortize it over the period of time
that the rates are expected to be in effect.’"

In setting rates in Order P-87-4(151) we used the FERC Form 6 rate case
expenses and allocated them between federal and state jurisdictions based on the total
barrel-mile throughput within each jurisdiction. We allowed any party the right to
request further investigation into rate case expense for 1997-2000. No party contested
the methed for determining rate case expense but Tesoro reserved the right to contest
the amount of rate case expenses in this docket.'® We then ordered that rates in this
docket be calculated in conformity with Order P-97-4(151)."®® Five of the TAPS Carriers
allocated rate case expense in the June 3, 2003 Rate Filings using the method
described in Order P-97-4(151). BP, however, assigned all of BP's rate case expense
to intrastate rates,'® resulting in an annual cost of $1.3 million for rate case expense in
intrastate rates.'®

We find BP's handling of rate case expense untenable. It is not
reasonable to expect that rate cases will occur annually or that rate case costs will be
$1.3 million per TAPS Carrier annually. The other TAPS Carriers included much lower
amounts for rate case expense.'™ BP's allocation of rate case amount is also

inconsistent with Order P-97-4(151) and contradicts the methods used by BP in

$'0rder P-97-4(151) at 162.

%25ee Tesoro Alaska Company’s and Williams Alaska Petroleum, Inc.’s
Qualified Notice not to Request an Investigation into Rate Case Expense for the
1997-2000 Period in RCA Docket P-97-4, filed January 13, 2003.

'3*0Ordering Paragraph No. 13 of Order P-97-4(151).
"™T-3 (JFF) 7.
165/d.

®8ExxonMobil proposed $737,000, T-5 (JMR) 17, Tr. 2405 (JMR): WAPCO
proposed $335,000, T-6 (TRG) 9; and Unocal proposed $65,000, T-7 (JRG) 7.
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allocating other individual costs. BP made little effort to support its selective méthod for
allocating rate case expense. Mr. Foster stated that he simply was trying to “match cost
incurrence with cost responsibility.”'®” He confirmed that he had made no effort to study
why or how costs should be allocated between intrastate and interstate rates’®® and that

® He admitted, however, that he did not consider

such a study was unnecessary.'®
himself to be a rate expert;'”° that he had not reviewed our regulations that govern the
setting of rates;"’! and that “how to handle rate case expenses” was not an area of his
expertise.”’? On this record, BP's decision to allocate $1.3 million for annual rate case
expense exclusively to intrastate rates is unreasonable.

f) Section II{2)f Costs Should Not be Included in Rates

Under TSM the TAPS Carriers make Section 11(2)f adjustments that adjust
their share of operational costs based on barrel miles shipped. If a particular TAPS
Carrier ships more barrel miles than ownership percentage, it pays money to those
TAPS Carriers who ship less than their ownership percentage. The TAPS Carriers,
except Unocal, ask to include Section II(2)f payments and receipts in their individual

cost of service.'”

7T.13 (JFF) 5 and T-13 (JFF) 7. Matching costs incurred with intra- or
interstate shipments could be a mammoth undertaking for this pipeline. ~The
administrative costs may not justify the effort.

1%*Tr. 2310 (JFF).
1%°T-13 (JFF) 6.
17T, 1921 (JFF).
""'Tr. 1920 (JFF).
'"Tr. 2104 (JFF).

3 nitial Post-hearing Brief of the TAPS Carriers, filed March 8, 2004 at 30. T-7
(JRG) 5.
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On behalf of the TAPS Carriers, Mr. Folmar testified that a Séction l(2)f
adjustment is in effect a subsidy paid by the TAPS Carrier that ships more than its
ownership percentage barrels to the other TAPS Carriers who ship fewer barrels than
their ownership percentage barrels."* By allowing this subsidy in rates, Section 2t
produces more uniform rates.”® For example, if an individual TAPS Carrier were to
lower rates to maximize its throughput by attracting shippers, Section II(2)f reallocations
resuit in the TAPS Carrier bearing a greater share of the nonvariable costs. The
Section II(2)f reallocations thus economically ensure that the rates for the TAPS
Carriers will operate in unison and minimize the risk for each TAPS Carrier of not having
sufficient throughput.

We have not expressly approved the use of Section I1(2)f reallocations for
intrastate rates.'”® The calculation of the Section 11(2)f adjustment includes two costs
that we have rejected in intrastate rates: TSM depreciation in intrastate rates from 1897
forward'”” and collection of dismantlement, removal and restoration (DR&R) funds from

1997 through 2000 and in this docket.'® TAPS Carrier witness Folmar confirmed that

74Tr. 1692 (BWF).

®See., e.g. 231-GG-T. FERC has held that Section II(2)f does “not unduly
restrain competition.” Trans Alaska Pipeline System, 33 FERC 61,064 at 61,140 (1985)
1985 WL 66009 (F.E.R.C. Oct. 23, 1885). “Each owner retains its own return revenues
and is at risk as to whether it will earn those revenues.” Id. at n.22. We are not required
to and do not have a record on which to determine in this docket whether competition
exists on TAPS or what the affect Section 11(2)f would have on competition if it exists on
TAPS.

"®Witness Folmar acknowledged this at Tr. 1548-49 (BWF).
' See Ordering Paragraph No. 13 of Order P-97-4(151).

""8Statement and Proposed Guarantees of the TAPS Carmiers, filed July 15,
2003,
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the Section lI(2)f adjustment “redistributes” nonvariable costs, TSM depreciation, and
TSM DR&R.'"®

Mr. Folmar admitted that Section II(2)f adjustments are out-of-period
adjustments.®  The costs and barrel miles for 2001 are used to compute the
reallocation adjustments paid in 2002. Because throughput fluctuates, these
reallocations will fluctuate and shippers for 2002 will pay costs for reallocations from
2001. Shippers are thus paying rates that are not reflective of the carrier's 2002 cost of
service. Likewise, a TAPS Carrier may substantially over- or undercollect depending on
whether their barrel miles decrease or iﬁcrease in 2002."®" If these reallocations were
minor, the effect may nonetheless result in rates that are within a zone of
reasonableness. However, the record demonstrates that the reallocations are not
minor. For the test year, the TAPS Carriers reallocated $60 million in property taxes
and over $59 million of TSM depreciation and DR&R.'®?

Section 1(2)f adjustments are a direct result of the ownership and
management structure chosen by the TAPS Carriers for the operation of TAPS and are
not necessary to the operation of TAPS. Because Section [I(2)f adjustments are

adjustments between the owners for their benefit and are not necessary to the operation

Tr. 154749 (BWF). Mr. Folmar explained that the pool of costs for TAPS is not
increased by the Section 11(2)f reallocation, T-12 (BWF) 20, suggesting that a Section
il{2)f allocation does not affect ultimate costs. However, the fact that the total pool of
costs does not change is not helpful to a shipper who pays a specific carrier costs that
have been allocated each year from that pool.

807 1547 (BWF).

®1See Tr. 1668-70 (BWF). Unocal witness Mr. Gotaas explained that it would be
impossibie to file a tariff increase to make up for the undercollection mid-year because “|
wouldn't have any way of calculating what my 11(2)f adjust [sic] was going to be.”

|Tr. 3699 (JRG). As a result, Unocal did not make W(2)f adjustments in its

cost-of-service calculation. RGV Workpaper 9, Schedule 5.
18285-BWF-E at 3.

£-03-4(34) _(06/10/04) B Rpaie
Page 43 of 58




AT-489, Revision 1
Replaces Exhibit AT-489 that was filed on Sept. 13, 2012
Page 46 of 71

Regulatory Commission of Alaska
701 West Eighth Avenue, Suite 300
Anchorage, Alaska 99501
(907) 276-6222; TTY (907) 276-4533

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

of TAPS, it is unreasonable to expect shippers to bear the burden of this arrangement.
We find that Section 11(2)f adjustments should not be included in the cost of service for
intrastate rates.

The TAPS Carriers argue that Section 11(2)f is a “pooling” arrangement
between the TAPS Carriers'® that we are powerless to preclude because the FERC
approved it. We disagree. The FERC's approval of Section |(2)f is qualified. Section
5(1) of the Interstate Commerce Act requires that pooling arrangements must be
approved because they raise the possibility of anti-competitive behavior. One of the
requirements of approval is that it occurs “after hearing.”** FERC approved the Section
I1(2)f pooling arrangement when it approved the TAPS Settlement Agreement but
without a hearing on the Section 11(2)f provision.'® Arctic Slope Regional Corporation
raised the hearing requirement in its opposition to the FERC approving the TAPS
Settlement Agreement.'®® On appeal, the United States Court of Appeals concluded
that Arctic Slope Regional Corporation could properly be prevented from challenging the
settlement as a whole and thus did not pass judgment on FERC's failure to hold a
hearing.'®” Therefore, there is no court ruling that FERC's approval of Section 11(2)f

without a hearing is valid.

8 nitial Post-hearing Brief of the TAPS Carriers at 30; see also, State of
Alaska's Initial Post Hearing Brief, filed March 8, 2004 at 16.

185ection 5(1) of the Interstate Commerce Act quoted by FERC in Trans Alaska
Pipeline System, 33 FERC 61,064 at n.18 (1985) 1985 WL 66009 (F.E.R.C. Oct. 23,
1985).

66009 (F.E.R.C. Oct. 23, 1885).
'®Trans Alaska Pipeline System, 33 FERC 61064, n.18 (1985).
"%71d.; Arctic Slope Reg'l Corp. v. FERC, 832 F.2d 158, 161 (D.C. Cir. 1987).
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Second, FERC's authority is not plenary and exclusive on the‘ issue of
Section H(2)f adjustments should be allowed as part of the cost of service in intrastate
rates. The plenary language is not applicable to Section 5(1) approval of pooling
agreements. The language does not exist in Section 5(1); rather it is set forth in a
completely separate section, Section 5(12) of the Interstate Comrﬁerce Act. The
reference in that section to “carrier” is limited to a definition that does not include

8 Thus, the “exclusive and plenary” language does not

pipelines as a carin'er.w
automatically extend to pipelines.

Further, even if the exclusive and plenary language did cover pipelines,
FERC approved Section 11(2)f as a part of the Interstate TAPS Settlement Agreement.
We make no ruling regarding the propriety of Section 11(2)f in the Interstate TAPS
Settlement Agreement. Instead, for the reasons discussed above, we hold that
including Section 11(2)f adjustments in the cost of service for intrastate TAPS rates is
unreasonable.

q) Some Costs Should Be Paid from DR&R Funds

The record reflects that some of the expenditures included by the TAPS

Carriers as costs in the TAPS Carriers’ intrastate rate calculation were for projects that

"®The plenary language is found in Section 5(12) of the Interstate Commerce
Act. That section's applicable definition of “carrier” in Section 5(14) includes only
carriers “by railroad and an express company and a sleeping-car company, subject to
this chapter; and a motor carrier subject to Chapter 8 of this title; and a water carrier
subject to Chapter 12 of this title.” The definition does not include pipelines. The
“exclusive and plenary” language thus does not extend to pipelines or pooling
agreements approved pursuant to Section 5(1) of the interstate Commerce Act.
Congress’s decision to grant plenary authority over Section (12) and not Section (1) is
approving mergers and acquisitions to which the ICC objected. Otherwise, the ICC
would be powerless to prevent acquisitions and mergers. This same concemn did not
spill over to pooling agreements on pipelines. Williams Alaska Petroleum Inc.'s
Post-hearing Brief, filed April 15, 2004 at 47-48.
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involved the dismantlement of pipeline assets.'®® To the extent that this is true, those
costs should not be included in post-2000 rates.

In Docket P-97-7 we established the amount that has already been
collected from intrastate shippers for DR&R projects. The TAPS Carriers have waived
any right to seek additional DR&R funds in intrastate rates for 2001, 2002, and 2003."%°
The TAPS Carriers must draw from the DR&R funds already collected to pay for such
projects and not seek additional funds in this docket. Because the cost of service that
the TAPS Carriers proposed in this docket appears to include at least some DR&R
projects,’ the cost of service is unreasonable. The June 3, 2004 Rate Filings are thus
unreasonable and cannot be used to set rates.

In this docket, we do not have sufficient information in the record to
quantify the exact amounts already spent by the TAPS Carriers to perform DR&R
projects for TAPS. Evidence exists in the record that the TAPS Carriers will soon be

%2 \We recently completed a docket that will

undertaking additional DR&R projects.
insure that the amounts of DR&R funds collected will be known. When those funds are
used or should be used any party can seek our assistance to insure that the DR&R fund
balance is properly used and managed.

For the reasons detailed above, the record made by the TAPS Carriers in
this case does not support their proposed cost of service. We therefore find the TAPS

Carriers’ June 3, 2003 Rate Filings unreasonable and reject them.

18929-MAY-E Deposition of William D. Howitt,

%0Statement and Proposed Guarantees of the TAPS Cariers, filed July 15,
2003.

%129-MAY-E Deposition of William D. Howitt suggests that the cost of planning
for pump station dismantlement may be included in the TAPS Carriers' cost of service
filings in this case.

'9229-MAY-E Deposition of William D. Howitt,
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C. Rates for Post-2000

Becauge of the way that the TAPS Carriers presented their case, the
protestants did not have an adequate opportunity to understand the costs proposed for
inclusion in rates and make a record on an alternative proposal for rates.'®® We also
lack an adequate record to use as a basis for calculating post-2000 intrastate rates and
therefore do not.'™* | Previous commissions accepted and no third parties challenged
rates produced by TSM prior to Docket P-87-4. When we adjudicated the protested
1997-2000 intrastate TAPS rates in Docket P-874, the only existing rates were
accepted settlement rates which had not been approved under AS 42.06. Because the
challenge to the cost of service in Docket P-97-4 had little support and the cost of
service presented appeared reasonable, the record in P-97-4 allowed us to set just and
reasonable rates.

This docket presents a more developed record on the costs of service, but
one that is inadequate for ratemaking purposes. We have investigated the TSM Rate

Filings and the June 3, 2003 Rate Filings and the costs of service have been

1937 388-89 (JFB); Tr. 3922 (JFB). Witness Brown did make a recommendation
with significant modifications in his hearing testimony. He also acknowledged that his
review was incomplete.

'%In closing a‘rguments Tesoro and Williams counsel indicated that the record is
incomplete. Williamg’ counsel stated that:

"Williams macje no rate presentation. Why? We were called in to assist (ph),
and we didn't have the data. We didn't have the information that was required to. It

didn't come in in th% first round. We weren't going to guess, we weren't going to

speculate. Look what happened with Tesoro's witnesses. They went the other route,
tried to do it, had to/come back and make changes, and then criticized, criticized and
criticized for doing that. The Carriers left the shippers in a no win situation. But in doing
that, they're really the ones that didn't win, because they failed to comply with all the

applicable regulation}s.." Tr. 4673.

i
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challenged. The cost of service filings are not reliable for setting rates.’ The last
permanent intrastate TAPS rates are those that we approved as satisfying AS 42.06 in
Docket P-97-4. Thése rates are the 2000 Intrastate TAPS Rates identified in n.3, supra.

We pfeviously indicated that we would continue Order P-37-4(151) rates if
the TAPS Carriers iailed to file together or individually post-2000 rates.'® We found the
current intrastate ﬁAPS rates just and reasonable in Order P-97-4(151), and we find
they remain sc untgl a party proves that they are not. Nothing in this record suggests
that Order P-87-4(151) rates will not continue to be reasonable for post-2000 intrastate
TAPS rates.'”’

We also find that rate stability is an important policy consideration that

weighs in our decision to continue existing rates. The parties cited a need for rate

"*\We have |previously explained that FERC Form 6 data is not sufficient to
support cost of service when challenged. See Part Il section B.4.a, supra. All of the
TAPS Carriers rely on FERC Form 6 data for their cost of service. RGV Workpaper 12,
Sections 1.1, 2.1, 31, 4.1, 5.1 and 6.1.

%\We notified the parties electronically on March 4, 2003. We affirmed the
electronic ruling in Order P-03-4(8), dated March 6, 2003.

19In November 25, 2003 filings, PTAI, Amerada and Unocal stated they would
accept Order P-97-4(151) rates for 2001 and later years. Tesoro indicated during its
closing arguments that establishing Order P-87-4(151) rates as permanent for post-
2000 intrastate rates was a reasonable result from this record. Tr. 4667-69 This may
be because the record in this docket suggests that post-2000 costs are the same or
lower per barrel than those calculated in Order P-87-4(151). Tr. 4687-88. Unocal's
June 3, 2003 Rate|Filing proposed rates that are lower than Order P-97-4(151) rates.
Continuing Order P-97-4(151) rates for post-2000 may have little or no impact on most
TAPS Carriers. For 2001, ExxonMobil, PTAI and WAPCO did not have intrastate
throughput so the intrastate rates for that period are irrelevant to them. RGV WP 3,
Schedules 2-4. For 2002, WAPCO appears to have had relatively small throughput.
GG-5. ExxonMobil also appears to have had very little throughput. T-5 (JMR) 19
RGV-3, Schedule 8. Therefore, it is BP that has the most potential interest in revising
existing permanent post-2000 rates. BP, however, failed to support its cost of service.
BP witness Foster could not verify the reasonableness of BP's costs according to
regulatory standards. -Among other things, he included all of Alyeska's costs without
adjustment because he saw them “as the cost of doing business.” Tr. 2310 (JFF).
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stability.'® Rate and regulatory certainty for TAPS creates a favorable business

environment for oil exploration, development, production and manufacturing in Alaska.
TAPS rates are a significant component of those costs. Investors need to know the cost
of transportation on|TAPS in order to properly estimate the costs that may be incurred

by their businesses before they invest. Thus, continuing the Permanent 2000 Intrastate

TAPS Rates for posi-ZOOO lends a degree of stability to Alaska’s business environment

and is in the public interest.'®

L e
I it ina

he TAPS Carriers asse

~

uniform permanent rates violate antitrust

200

laws, <" We disagree. We previously addressed this issue in P-97-4(151) at Endnote 9.

If we order permanent uniform rates as opposed to the TAPS Carriers collaborating to

file a uniform tariff, no antitrust violation occurs.?®’

The TAPS Carriers also assert that individual rates are more consistent
with the terms of thfe Alaska Pipeline Act and are fairer to both carriers and shippers
than a uniform rate ‘because of the ownership structure of TAPS. 22 TAPS is currently

Tesoro Algska Company's Initial Post-hearing Brief, filed March 8, 2004 at
36-37; Tr. 4667.

%Based on

Howitt’s deposition, at the end of 2005 or the beginning of 2006
savings will. begin to be matched with the costs from both Realignment and
Reconfiguration of Alyeska. 29-MAY-E Deposition of William D. Howitt. At that time, a
rate case may be a proprzate

2001 itial Post-hearing Brief of the TAPS Carriers at 25.

Wsetting a uniform rate, as opposed to multiple rates, is also not a violation of
due process. To the extent that our setting of uniform intrastate rates on TAPS sets a
policy, doing so does not viclate the TAPS Carriers' due process rights. An individual
TAPS Carrier's right to properly file new individual rates at any time is preserved.
Further, “[a)s a general rule, absent statutory restrictions and due process limitations,
administrative agencies have the discretion to set policy by adjudication instead of
rulemaking.” Amerada Hess Pipeline Corp. v. Alaska Pub. Utils. Comm’'n, 711 P.2d
1170, 1178 (Alaska 11986).

22initial Post-hearing Brief of the TAPS Carriers at 24.
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owned by five separate pipeline companies, each of which has an undiQided joint
interest in TAPS.?® Each of the TAPS Carriers operates its interest in TAPS as a
separate common carrier pipeline, posting its own separate tariff and handling its
shippers’ nominations independently from other TAPS Carriers.? This ownership
structure is not at issue in this proceeding. Nor, contrary to Tesoro’s position,2*® do we
need to determine whether the TAPS Carriers should be required to file a uniform
tariff.2% This ruling does not preclude the TAPS Carriers from filing separate rates in
the future.

We have ordered uniform rates for 1997-2000%7 and TAPS is now

2% No resulting operational problems have

operating under uniform temporary rates.
come to our attention. We have no record to suggest that uniform rates for post-2000

intrastate shipments on TAPS will interfere with the pipeline’s operation.

234 Prior to January 24, 2003, Amerada Hess had an interest in TAPS as well.
Seen.9. .

24712 (BWF) at 12-13.
25Ty, 3966(BWF); Tr. 4149 (JFB); Tr. 4434 (GG).

Tesoro asserts that the form of ownership of TAPS is irrelevant to rates
because TAPS “is one pipe and one facxhty and the Alaska Pipeline Act is clear that a
tariff is for the use of the total facility.” Tesoro Alaska Company's Initial Post-hearing
Brief, filed March 8, 2004 at 38. Judge Carlson found in an order that was later vacated
by an Alaska Supreme Court order at the request of settling parties, “no substantial
evidence exists in llght of the whole record for the APC's determination to treat each
owner of TAPS independently for the setting of a tariff. TAPS is, in fact, a single
pipeline and not eight individual pipelines of varying capacities." State of Alaska v.
Alaska Pub. Util. Comm'n, 3AN 80-7163 C| (Alaska Super.) Nov. 28, 1983 vacated by
Amerada Hess Pipeline Corp. v. Alaska Pub. Util. Comm’'n, No. S-185, slip op. (Alaska
Nov. 20, 1985).

D70rder P-97-4(151).
280rder P-03-4(14), dated May 23, 2003.

O30 06/10/04) DD BN T
Page 50 of 88




AT-489, Revision 1
Replaces Exhibit AT-489 that was filed on Sept. 13, 2012
Page 53 of 71

Anchorage, Alaska 99501

Regulatory Commission of Alaska
701 West Eighth Avenue, Suite 300
(907) 276-6222; TTY (907) 276-4533

10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

26

In Ord’;er P-87-4(151), we set uniform intrastate 1997-2000 rates but
afforded the TAPS (%arriers an opportunity to file uniform or individual rates.*®® We did
not then deny the T/j’APS Carriers the opportunity to properly file individual rates®'®
do we now. In this docket and in the future, individual TAPS Carriers had and will have
the opportunity to ﬁ}e individual rates. By leaving open the possibiiity for the TAPS
Carriers to properly ﬁle individual rates, we preserve the opportunity for individual TAPS
Carriers to come fo@ard and demonstrate that separaté rates, for the same service, are

reasonable.?" |

We ﬂnéi, based on the record in this case, that the currently effective rates
will be permanent folr 2001, 2002, 2003, 2004 and the future until we approve revised
rates pursuant to AS 42.06.

GVEA Petro Star  Valdez
$1.25 $1.96 $1.96

Refunds with interest are due and owing for the period beginning

January 1, 2001. For the periods in which the 'temporary rates do not equal the
permanent rates, the TAPS Carriers shall refund the difference between the temporary
rates and permanent rates. For periods post-June 30, 2003, the temporary rates equal
the rates that we now establish as permanent.?'? We therefore order the funds held in
escrow released to the appropriate shippers and letters of credit and bonds be vacated

no later than July 12, 2004.

2%0rdering P«j’aragraph No. 5 of Order P-97-4(151).
#°Order P-97-4(151) at 167.

2\we indicated that “[tlhe Carriers may continue in the ownership structure of
their choice; rates, however, must meet the AS 42.06 requirement of being just and
reasonable.” Order P-97-4(151) at Endnote 9.

2120rder P-03-04(14), dated May 23, 2003.
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D. Transcript Corrections and Declassification

We have reviewed the TAPS Carriers’ proposed transcript corrections.
The other parties to this proceeding have not filed objections or responses to the
proposed corrections. We therefore accept the corrections '

We considered the TAPS Carriers' Proposal concerning declassification of
portions of the hearing transcript including Tesoro’s response.?'* We accept the TAPS
Carriers’ proposal that all confidential and highly confidential transcripts be declassified
except for specific portions. Those portions are set forth in Exhibit A to the TAPS
Carriers’ Proposal. We do not approve Tesoro's response dated April 7, 2004, or its
proposal that the financial information in the record be declassified. We have analyzed
the confidentiality issues previously in this case and we required compliance with Order
P-97-4(76) for any document claimed to be confidential in this proceeding.?'®

E. Electronic Rulings

We issued many electronic rulings in preparation for and during the
hearing. We issued an electronic ruling setting filing dates for responses and reply to
Tesoro’s partial withdrawal of its motion to compel responses to Tesoro's first set of

discovery requests, filed October 9, 2003, and requiring that those filings be served by

#3The parties may rely on the list of corrections filed in Attachment A to the
TAPS Carriers’ Proposed Transcript Corrections, filed April 9, 2004,

M4TAPS Carriers’ Proposal for Declassification of Transcript and Response to
Tesoro Alaska Company’s Objections Regarding Same, filed April 9, 2004 (TAPS
Carriers’ Proposal).

25Order Establishing Confidentiality Procedures, Order P-03-4(3), dated January
31, 2003.
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expedited service.?'® We affirm that electronic ruling. We also affirm our electronic
ruling scheduling the discovery conference that convened on November 14, 2003.%"

We issued an electronic ruling requiring that all discovery, other than
subpoenaed documents, be produced by November 19, 2003; and that all parties not
responding to all discovery requests file a statement by November 19, 2003.*® We
affirm that electronic ruling. We also affirm our electronic ruling providing the language
of the bench ruling granting Tesoro’s motion to compel discovery filed on October 31,
2003, and requiring the TAPS Carriers to identify and produce three separate discovery
requests, or to file a statement indicating for which of the three requests they had no
satisfying documents.?'® We also affirm our electronic ruling stating our intent to issue
an errata to Order P-03-4(25) correcting the dates given in Ordering Paragraph Nos. 1
and 2 to reflect the briefing schedule set at the discovery conference held November 17,
20037

We affirm the electronic ruling granting Unocal's motion for extension of
time to file escrow instructions until January 16, 2004.?2' We also affirm the electronic
ruling requiring responses to the motion for expedited consideration filed by Amerada to
be filed by January 15, 200422 We further affirm our electronic rulings denying
Tesoro’s oral motion to modify the confidentiality procedures used in the hearing;

inviting Tesoro or any other interested party to move to modify. the confidentiality

25The parties were electronically notified on October 14, 2003.
2The parties were electronically notified on November 4, 2003,
28The parties were electronically notified on November 17, 2003.
2%The parties were electronically notified on November 17, 2003.
20The parties were electronically notified on November 18, 2003.
2'The parties were electronically notified on January 12, 2004.
22The parties were electronically notified on January 13, 2004.
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procedures in this docket, supported by a brief explaining why the reasoning in Order
P-97-4(76) should not apply to this docket; granting Amerada’s motion for expedited
consideration of its underlying motion to withdraw; and requiring responses and reply to
the motion to withdraw be filed by January 21 and 22, 2004, respectively.??®

We affirm our electronic rulings granting Amerada’s motion to withdraw
and deciding to hear argument on four separate issues in addition to oral argument on
summary judgment at the conclusion of the TAPS Carriers’ presentation of their case.?%*
We further affirm our electronic ruling denying summary disposition before the hearing
continued on February 2, 2004.%

We affirm the electronic rulings requiring expedited responses to Williams’
request for TAPS Carriers to produce documents related to statement in the TAPS
Carriers’ initial pos{—hearing brief and requiring expedited responses to Flint Hills
Resources Alaska LLC's (FHR's) application to substitute a letter of credit and request
for filing waiver.?%®

We affirm our electronic ruling to strike the footnote on page 14 of the
TAPS Carriers' initial post-hearing brief unless the TAPS Carriers produced, by 4 p.m.,

March 22, 2004, the documents requested by Williams.??” Finally, we also affirm our

electronic ruling granting FHR's motion to substitute a letter of credit and requiring FHR

23The parties were electronically notified of these decisions on January 16,
2004,

2The parties were electronically notified of these decisions on January 23,
2004,

2The parties were electronically notified of our decision on January 30, 2004.

“®The parties were electronically notified of these decisions on March 16 and 17,
2004, :

?2’The parties were electronically notified of this decision on March 22, 2004.

P-03-4(34) - (06/10/04)
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|| P-03-4(34) - (06/10/04) viEsihiEs s

to file a substitute letter of credit, effective April 1, 2004, or such date as the closing of
FHR's purchase of the North Pole Refinery.??® \

F. Confidential Information

In this docket we allowed parties to mark documents "Confidential
Pursuant to AS 42.06.445(c)" if the producing party chose to avail itself of the protection

229

under AS 42.06.445(c) with respect to those documents.” We also allowed parties at

the hearing to rely on documents with a confidential designation.”®® We relied upon
confidential information in deciding the issues in this docket and included some
confidential ibnformation in this order. Therefore, we release a confidential version of this
order and a redacted version.®' We identify confidential information with bold
formatting and identify the location of redacted information by using brackets with the
word “REDACTED” e.g., [REDACTED].

This Order constitutes the final decision in this proceeding. This decision
may be appealed within thirty days of the date of this Order in accordance with
AS 22.10.020(d) and the Alaska Rules of Court, Rules of Appellate Procedure,
Rule 602(a)(2). In addition to the appellate rights afforded by the aforementioned
statute, a party may file a petition for reconsideration in accordance with 3 AAC 48.105.
In the event such a petition is filed, the time period for filing an appeal is then calculated

in accordance with Alaska Rules of Court, Rules of Appellate Procedure,

Rule 602(a)(2).

28The parties were electronically notified of this decision on March 24, 2004.
290rder P-03-4(3), dated January 31, 20043,

200rder P-03-4(25), dated November 17, 2003.

1The parties to this proceeding will receive a confidential and redacted version.
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IV. ORDER
THE COMMISSION FURTHER ORDERS
1. The following filed rates for 2001, 2002, and 2003 calculated under the
TAPS Settlement Methodology contained in the Intrastate Settlement Agreement are
rejected because they are not just and reasonable:
a. Amerada Hess Pipeline Corporation (2001) TL75-300; (2002)
TL80-300; (2003) TL87-300.
b. Phillips Transportation Alaska, inc. (2001) TL76-301; (2002)
TL83-301; (2003) TL 88-301.
c. BP Pipelines (Alaska) Inc. (2001) TL78-311; (2002) TL85-311,
TL87-311; (2003) TL9O-311.
d. BExxonMobil Pipeline Company (2001) TL94-304; (2002)
TL.99-304; (2003) TL105-304.
e. Unocal Pipeline Company (2001) TL69-312; (2002) TL75-312;
(2003) TL81-312.
f. Williams Alaska Pipeline Company, LLC (2001) TL74-308; (2002)
TL79-308, TL81-308, TL82-308; (2003) TL88-308.
g. Phillips Alaska Pipeline Corporation (2001) TL82-310.
2. The following rates proposed in the June 3, 2003 Rate Filings are

rejected.
. Valdez
TAPS Carrier GVEA  Petro Star
RGV 11, Schedule 4 BP Pipelines (Alaska), inc.  $1.56 $2.45 $2.46
RGV 12, Schedule 4 Phillips Transportation $1.29 $2.09 $2.10
Alaska Inc.
RGV 13, Schedule 4 ExxonMobil Pipeline $1.39 $2.24 $2.25
Company
P-03-4(34) - (06/10/04) SO R
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e -
RGV 14 Schedule 4  Williams Alaska Pipeline $1.51 $2.45 $2.47
Company, L.L.C.
RGV 15 Schedule 4 Unocal Pipeline Company $1.18 $1.87 $1.88
RGV 16 Schedule 4 Amerada Hess Pipeline $1.43 $2.29 $2.30
Corporation

3. The post-2000 permanent intrastate TAPS Rates until changed
pursuant to AS 42.06 are:

GVEA Petro Star  Valdez
$1.25 $1.96 $1.96

4. By 4:00 p.m., July 12, 2004, the TAPS Carriers shal] refund to shippers
the difference between their temporary rates and the permanent rate ordered herein.
Such payment shall be made with interest calculated on the balance due at the end of
each calendar month at the legal rate, as defined in AS 45.45.010(a).

5. Because temporary rates equal permanent rates for the post June 30,
2003 period, all funds in escrow shall be released to the appropriate shippers and
letters of credit and bonds shall be vacated no later than July 12, 2004.

6. The corrections to the official transcribt, agreed to by the parties and
specifically set out in TAPS Carriers’ Proposed Transcript Corrections, filed April 8,
2004, are accepted.

7. The TAPS Carriers proposal that all confidential and highly confidential
transcripts be declassified except for the specific portions delineated in TAPS Carriers’
Proposal for Declassification of Transcript and Response to Tesoro Alaska Company's
Objections Regarding Same, dated April 8, 2004, is accepted.

8. The electronic ruling dated October 14, 2003 is affirmed.

9. The electronic ruling dated November 4, 2003 is affirmed.

10.The electronic rulings dated November 17, 2003 are affirmed.

P-03-4(34) - (06/10/04) e R e e
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11. The electronic ruling dated November 18, 2003 is affirmed. -
12.The electronic ruling dated January 12, 2004 is affirmed.

13. The electronic ruling dated January 13, 2004 is affirmed.

14, The electronic rulings dated January 16, 2004 are affirmed.
15. The electronic rulings dated January 23, 2004 are affirmed.
16.The electronic ruling dated January 30, 2004 is affirmed.
17.The electronic ruling dated March 16, 2004 is affirmed.
18.The electronic ruling dated March 17, 2004 is affirmed.
19.The electronic ruling dated March 22, 2004 is affirmed.
20.The electronic ruling dated March 24, 2004 is affirmed.

DATED AND EFFECTIVE at Anchorage, Alaska, this 10th day of June, 2004.

BY DIRECTION OF THE COMMISSION
(Commissioners Mark K. Johnson and Kate Giard, not participating.)

P-03-4(34) - (06/10/04) DD
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ENDNOTE PROCEDURAL HISTORY

In Order P-87-4(151) we held that the 1897-2000 intrastate TAPS rates
calculated using TSM did not satisfy the just and reasonable standard of AS 42.06. We
initiated the process for determining just and reasonable intrastate TAPS rates for
post-2000 years by requiring the TAPS Carriers to calculate and file pursuant to
3 AAC 48.275(a) together or individually revenue requirements and rates for 2001 and
subsequent years using the methodology adopted in Order P-87-4(151) and a 2001 test
year.

At approximately the same time that we issued Order P-97-4(151), the
TAPS Carriers submitted 2003 TSM Rate Filings pursuant to the Intrastate Settlement
Agreement. On December 26, 2002, we opened Docket P-03-04 to investigate post-
2000 intrastate TAPS rates. We suspended the TAPS Carriers’ filed TSM rates for
2003,22 and set temporary rates equal to the filed rates, acknowledging that because of
the timing of Order P-97-4(151) and the TAPS Carriers filings pursuant to the Intrastate
Settlement Agreement, the TAPS Carriers had not had time to react to Ordering
Paragraph No. 13 of Order P-97-4(151).%

The TAPS Carriers, however, filed a motion for preliminary injunction with
the Alaska Superior Court asserting that we lacked the statutory power to change
existing rates without a prior hearing. On January 8, 2003, we explained that although it
was not our intention to change the last permanent rates withbut a hearing, we

recognized that the last sentence of Ordering Paragraph No. 13 of Order P-97-4(151)

22\ne suspended the 2001 and 2002 intrastate TAPS rates. Order P-84-1(101)/
P-97-4(105)/P-97-6(66)/P-97-7(72), dated December 29, 2000; Order P-94-1(111)/
P-97-4(144)/P-97-6(78)/P-97-7(103), dated December 20, 2001.

230rder P-03-04(1).
P-05-4(34) - (06/10/04) BB B P
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could be interpreted to suggest that revised rates might be ordered without a hearing.

We therefore deleted that sentence and modified the paragraph to read as follows:
Using the depreciated original cost methodology of Part [V of this order to set
rates for 1997, 1998, 1999, and 2000 and the information required by 3 AAC
48.275(a) the Carriers shall either together or individually calculate revenue
requirements and rates for 2001 and subsequent years. By 4:00 p.m.,
January 13, 2003, the Carriers shall either together or individually file 2001
revenue requirements including the information required by 3 AAC 48.275(a).
The 2001 test year will be used to set rates for 2001 and subsequent
years.

Although the TAPS Carriers made filings on January 13, 2003, those
filings did not comply with the requirements set out above. They failed to satisfy
3 AAC 48.275(a) and Ordering Paragraph No. 13 of Order P-97-4(151) as amended by
Order P-87-4(153). We therefore rejected the filings and ordered the TAPS Carriers to
refile no later than April 7, 2003, in compliance with Ordering Paragraph No. 13 of Order
P-97-4(151) as amended by P-97-4(153).%

At a prehearing conference we extended the filing date from April 7 to
June 3, 2003, established a procedural schedule, and set a hearing to convene on
December 3, 2003.2% We thereby ensured ample opportunity for the parties to be
heard before any change to the existing rates, i.e. the 2000 intrastate TAPS rates

ordered in Order P-97-4(151).

240rder P-97-4(151) at Ordering Paragraph No. 13, as corrected by Order
P-97-4(153)/P-07-7(112)/P-03-4(2), dated January 8, 2003 (Order P-97-4(153)). The
paragraph was again corrected to read “Part VI" instead of “Part V' by Order
P-97-4(171)/P-97-7(130), dated May 14, 2004.

2%The parties were notified electronically on March 4, 2004. The electronic
ruling was affirmed in Order P-03-04(9), dated March 19, 2003. The TAPS Carriers did
not sufficiently satisfy the supporting information requirements of subparagraphs (4),
(6), (9), (11) and (14) of 3 AAC 48.275(a).

2%0rder P-03-04(9), dated March 19, 2004.

P-03-4(34) - (06/10/04) N
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The prehearing conference made clear that Docket P-03-04 was the

TAPS Carriers’ opportunity to file a rate case for years after 2000 using more current

1l data than the data that was available at the time we heard P-97-4/P-97-7.%7 The effect

of failing to file proposed revisions based on the new data was clearly stated:
There was some confusion about what the effect would be if the Carriers
chose not to make a 275(a) filing on April 7. The Commission’s position was
- or is that if a filing is not made the last final rate, which is the rate that was
ordered in_Order 151 will be the rate that will be ordered for years 2001, 2002
and 2003.%®
The prehearing conference also clarified that when the TAPS Carriers, either together
or individually, made their 3 AAC 48.275(a) filings, those filings would be the TAPS
Carriers case-in-chief in support of post-2000 intrastate TAPS rates.®® Finally, in an
electronic ruling, we stated that, in the absence of an affirmative filing by the TAPS
Carriers, “all post-2000 intrastate TAPS rates will be the Phase | 2000 intrastate TAPS
rates found in Order P-97-4(151) until the TAPS Carriers file a new rate case.”*

While the TAPS Carriers’ prepared their filings, we allowed interested
parties to brief whether we should set temporary rates equal to the final 2000 intrastate
TAPS rates established in Order P-97-4(151)/P-97-7(110).*! Based on the briefing, an
opportunity to be heard on this issue, and AS 42.06.400, we established 2003

temporary intrastate TAPS rates and required appropriate arrangements to secure the

By, 9,
2871, 10.
287,11,

240The parties were notified electronically on March 4, 2003.
10rder P-03-4(5), dated February 11, 2003.

P-03-4(34) - (06/10/04) oo MR olt R B RN
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amounts that may be needed to pay the difference between the temporary rates and the
filed TSM rates if necessary after full adjudication.?*? |

On June 3, 2003, each of the TAPS Carriers submitted revised
3 AAC 48.275(a) (June 3, 2003 Rate Filings) that included each of the items that we
had found missing or deficient in the January 13, 2003 filings. The June 3, 2003 Rate
Filings included support by prepared direct testimony of two joint witnesses, Robert G.
Van Hoecke and Professor J. Peter Williamson and an individual company witness for
each of the TAPS Carriers. All the individual TAPS Carriers used a version of a 2001
test year but separately made normalizations and pro forma adjustments. Mr. Van
Hoecke compiled the data and using the Order P-87-4(151) methodology, determined
the revenue requirements and resulting rates for each TAPS Carrier.

On September 3, 2003, protestants Tesoro and Williams filed answering
testimony. Both of the protestahts’ sponsored witnesses, Professor QOlson and Mr.
Hanley, took issue with the TAPS Carriers’ rate of return testimony. The protestants’
witnesses also raised general and specific issues relating to the TAPS Carriers’ test
year rate inputs and calculations. On October 15, 2003, the TAPS Carriers filed their
reply testimony.

During the filings and in preparation for the hearing the parties engaged in
discovery. On October 31, 2003, Tesoro moved to compel discovery and requested a
discovery conference. By bench ruling on November 17, 2003, we granted Tesoro
Alaska Company’s (Tesoro) motion to compel. We affimed the November 17, 2003,
bench ruling that the TAPS Carriers would produce the items described in the
November 16, 2003 e-mail message from David Wensel to Louis R. Veerman; and that

the TAPS Carriers would identify and preduce all information and documents that each

#20rder P-03-4(14), dated May 23, 2003.

P-03-4(34) - (06/10/04) oot e e
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TAPS Carrier relied on to identify individual owner direct costs and that each TAPS
Carrier considered or relied on to normalize and/or make pro forma adjustments to each
TAPS Carriers’ test year (Documents); and (3) that if the TAPS Carriers as a whole or
as individual carriers determined that no Documents satisfy the discovery requests
listed above, they would file a statement indicating the discovery requests for which they
have no Documents.?*?

On November 4, 2003, Tesoro Alaska Company (Tesoro) applied for
subpoenas requiring employees of Alyeska to appear for depositions. Tesoro also
applied for issuance of a subpoena duces tecum requiring Alyeska to produce certain
documents as described more specifically in the subpoena duces tecum.?* Tesoro
asserted that the “depositions are the only method of determining whether or not the
financial information that has been presented to this commission is reliable and properly
classified."?*®

The TAPS Carriers moved to quash the subpoena applications on
November 10, 2003. Tesoro responded on November 12, 2003. We considered the
parties’ briefing and granted Tesoro's applications for subpoenas and a subpoena
duces tecum. We also denied the motion to quash.?*® Tesoro held the depositions in

the days immediately before the December 3, 2003 hearing and moved to submit the

#*Order P-03-04(29), dated November 25, 2003.

“4Tesoro Alaska Company’s Application for the Commission to (1) Issue a
Subpoena Requiring Attendance of Employees of Alyeska at Their Deposition, (2) Issue
a Subpoena Duces Tecum for such Deponents, and (3) Set the Deadline for any
Motions to Quash, filed November 4, 2003.

2509, at 4.

2%The Commission’s order to deny the motion to quash and grant Tescro's
application was delivered orally at the prehearing discovery conference held
November 14, 2003. Tr. 98-99. We affiimed the bench ruling in Order P-03-4(28),
dated November 24, 2003.

P-03-4(34) - (06/10/04) BEE e
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deposition transcripts and exhibits of the subpoenaed Alyeska employees into
evidence.?*’ We granted that motion on December 4, 2003248

On November 6, 2003, Williams moved to strike certain portions of the
TAPS Carriers’ reply testimony as improper rebly testimony. Williams asserted that the
reply testimony of Billy W. Folmar and Margaret A. Yaege and portions of Messrs.
Washington’s, Foster's, Ray’s, Hutton's, and Ms. Granger's reply testimony (the
Testimony) constitutes “new direct testimony that established an affirmative case rather
than replying to the answering testimony of Williams.”***  Williams asserted that the
Testimony should have been submitted with the TAPS Carriers' direct case on
June 3, 2003. Williams asked us to strike the Testimony or in the alternative, to allow
Williams to file sur-reply. Tesoro concurred, asserting that the “failure of the TAPS
Carriers to advance a proper prima facie direct case may not be cured through reply
testimony” and the Testimony should be stricken.?®® After reviewing the briefing we
decided to consider whether Williams and Tesoro should be allowed to file additional
responsive testimony at the conclusion of the December 2003 hearing.?"!

Tesoro. moved for summary disposition or partial summary judgment and

moved to reject or alternatively for summary disposition of the TAPS Carriers filed

7Tesoro Alaska Company's Motion for Permission to Submit Into Evidence the
Deposition Transcripts and Exhibits of Cathy Taylor, Art Mitchell, and Bill Howitt, filed
December 3, 2003.

24871 784,

*Williams Alaska Petroleum Inc.’s Motion to Strike Reply Testimony of Billy
Folmar and Margaret Yaege and Portions of Messrs. Washington's Foster's Ray’s, on
Behaif of the TAPS Carriers, filed November 8, 2003 at 2-3.

*0Tesoro Alaska Company’s Joinder in Williams Alaska Petroleum, inc.’s First
Motion to Strike Rebuttal Testimony, filed November 17, 2003, at 1.

»'0rder P-03-4(27), dated November 21, 2003.
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rates.”> Tesoro asserted that because the June 3, 2003 Rate Filings were not
consistent with Order P-97-4(151) as amended by Order P-97-4(153) and
3 AAC 48.275(a) and because the TAPS Carriers failed to meet their burden of proof
with respect to those filings, the June 3, 2003 Rate Filings should be dismissed. Tesoro
also asserted that because the TAPS Carriers had not filed any evidénce in support of
the TSM Rate Filings, those filings should also be rejected. Finally, Tesoro made
several arguments urging partial summary judgment on discrete issues. The TAPS
Carriers responded and Tesoro replied. We deferred ruling on Tesoro's motions.

At the close of cross examination of the TAPS Carriers’ witnesses, we
allowed oral argument on Tesora’s motions and whether a directed verdict was then
appropriate.?®®  We decided to develop a complete record before ruling on Tesoro’s
motions and provide the TAPS Carriers the opportunity to cross examine the witnesses
whose testimony was by then admitted. We electronically notified the parties that we
denied summary disposition.?>*

The hearing continued on February 2, 2004, and concluded on
February 5, 2004, with closing arguments. The parties filed simultaneous post-hearing
briefs on March 8, 2004, and reply briefs on March 26, 2004. On this record we
determine whether the TSM Rate Filings and the June 3, 2003 Rate Filings satisfy the

requirements of the Alaska Pipeline Act.

22p10tion for Summary Disposition or in the Alternative a Motion for Partial
Summary judgment on Particular Issues as well as a Motion to Reject or Alternatively
for Summary Disposition of the TAPS Carriers Filed Rates for Failure to Comply with
the Commission’s Regulations and Orders, filed November 20, 2003; Tesoro Alaska
Company’s First Motion for Summary Disposition or, in the Alternative, Motion for Partial
Summary Judgment on Particular Issues, filed November 20, 2003.

23T, 3713-3870.
24The parties were notified electronically on January 30, 2004.
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Before Commissioners:

In the Matter of the Filing by AMERADA

HESS PIPELINE CORPORATION; BP
PIPELINES (ALASKA) INC.; EXXONMOBIL
PIPELINE COMPANY; PHILLIPS
TRANSPORTATION (ALASKA) INC.; UNOCAL
PIPELINE COMPANY; and WILLIAMS ALASKA
PIPELINE COMPANY, L.L.C. of Tariff Rates to
be Effective January 1, 2003, for the Intrastate
Transportation of Petroleum over the Trans
Alaska Pipeline System and the Investigation
into the 2001 and 2002 Tariff Rates for the
Intrastate Transportation of Petroleum over the
Trans Alaska Pipeline System
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Mark K. Johnson, Chair
Kate Giard

Dave Harbour

James S. Strandberg
G. Nanette Thompson
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ORDER NO. 34

CONFIDENTIAL

|, Joyce McGowan

| am Records & Licensing Supervisor in the offices of the Regulatory

Commission of Alaska, 701 West Eighth Avenue, Suite 300, Anchorage, Alaska 99501.
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Regulatory Commission of Alaska
701West Eighth Avenue, Suite 300
Anchorage, Alaska 99501
(907) 276-6222; TTY (907) 276-4533
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On June 10, 2004, | mailed copies of
Order No. 34, respectively, entitled:

ORDER REJECTING THE TAPS CARRIERS’ 2001-2003 TSM INTRASTATE
FILINGS, REJECTING THE TAPS CARRIERS’ POST-2000 REVENUE
REQUIREMENT AND RATE FILINGS, ESTABLISHING PERMANENT POST-2000
INTRASTATE TAPS RATES, REQUIRING REFUNDS, ORDERING RELEASE OF
ESCROWED FUNDS, LETTERS OF CREDIT, AND BONDS; APPROVING FILINGS
AND AFFIRMING ELECTRONIC RULINGS
(Issued June 10, 2004)

in the proceeding identified above to the persons indicated on the attached service list.

DATED at Anchorage, Alaska, this 10th day of June, 2004.
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The Honorable Janis W. Wilson
Administrative Law Judge

7903 Arlene Street

Anchorage, AK 99502

Randal G. Buckendorf
Counsel

Phillips Transportation Alaska
700 G Street

P.O. Box 100360

Anchorage, AK 99510-0360

Jan Levy

Assistant Attorney General

State of Alaska, Department of Law
Counsel for State of Alaska

P.O. Box 110300

Juneau, AK 99811-0300

Steven H. Brose

Steven Reed

Daniel J. Poynor

Steptoe & Johnson

Counsel for TAPS Carriers

1330 Connecticut Avenue, N.W.
Washington, DC 20036
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James D. Decker

Senior Counsel

BP Pipelines (Alaska) Inc.
900 East Benson Boulevard
P. O. Box 190848
Anchorage, AK 99508

Eugene R. Elrod -
Sidley, Austin, Brown & Wood

Counsel for ExxonMobil Pipeline Company

1501 K Street, N.W.

Washington, DC 20005-1401

The Honorable Blythe W. Marston
Administrative Law Judge
Regulatory Commission of Alaska
701 West Eighth Avenue, Ste. 300
Anchorage, AK 99501

Robert H. Loeffler

Bradley S. Lui

Morrison & Foerster, LLP
Counsel for State of Alaska

Suite 5500

2000 Pennsylvania Avenue, N.W,
Washington, DC 20006
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Robin O, Brena Louis R. Veerman
David W. Wensel Margaret S. Jones
Anthony Guerriero Counsel for TAPS Carriers
Brena, Bell, and Clarkson Guess & Rudd
Counsel for Tesoro Alaska Petroleum 510 L Street, Suite 700
Company Anchorage, AK 99501
310 K Street, Suite 601
Anchorage, AK 98501
J. Patrick Nevins Albert S. Tabor, Jr.
Hogan & Harston, L.L.P. Susan Schwager
Counsel for Unocal Pipeline Company Vinson & Elkins, L.L.P.
555 Thirteenth Street, NW 1001 Fannin Street
Washington, DC 20004 2300 First City Tower

Houston, TX 77002-6760

Heather H. Grahame Randolph L. Jones, Jr.

Dorsey & Whitney, LLP Cara Hair

Counsel for Williams Alaska Pipeline Conners & Winters, P.C.

Company, L.L.C. Counsel for Williams Alaska Petroleum, Inc.
1031 West Fourth Avenue, Suite 600 3700 First National Tower

Anchorage, AK 99501 ‘ 15 East Fifth Street

Tulsa, OK 74103-4344

John B. Rudolph Stephen M. Ellis

Hall, Estill, Hardwick, Gable, Delaney, Wiles, Hayes, Gerety, Ellis &
Golden & Nelson, P.C. : Young, Inc.

Counsel for Williams Alaska Pipeline Counsel for Union Oil Company of California
Company, L.L.C. 1007 West Third Avenue, Suite 400

1120 20th Street, N.W., 700 North Anchorage, AK 89501

Washington, DC 20036





